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Attempted monopolization 
elements

“[I]t is generally required that to 
demonstrate attempted monopolization a 
plaintiff must prove (1) that the defendant 
has engaged in predatory or 
anticompetitive conduct with (2) a specific 
intent to monopolize and (3) a dangerous 
probability of achieving monopoly power.”

– Spectrum Sports v. McQuillan (U.S. 1993)
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Attempted monopolization 
elements

(1) Defendant has engaged in predatory or 
anticompetitive conduct with 

(2) a specific intent to monopolize and 

(3) a dangerous probability of achieving 
monopoly power.

Attempted monopolization 
elements

(1) Defendant has engaged in predatory or 
anticompetitive conduct with 

(2) a specific intent to monopolize and 

(3) a dangerous probability of achieving 
monopoly power.

⇧ intent can be inferred from conduct
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Intent —
attempted monopolization 

vs. monopolization

With monopolization, intent requires only a 
deliberate and purposeful act – something 
that’s not an accident.

Attempted monopolization requires more, 
“specific intent,” but it still can be 
inferred.

Attempted monopolization 
elements

(1) Defendant has engaged in predatory or 
anticompetitive conduct with 

(2) a specific intent to monopolize and 

(3) a dangerous probability of achieving 
monopoly power.

⇧ intent can be inferred from conduct

But it’s no defense that the plan would 
have been impossible to execute! 
(American Airlines)
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Instead of accepting Crandall’s offer, 
Putnam turned over a tape of the 
conversation to the feds.

U.S. v American Airlines, Inc. 743 F.2d 1114 (5th Cir. 1984):
[From the opinion:]
The question presented in this antitrust case is whether the 

government's complaint states a claim of attempted monopolization 
under section 2 of the Sherman Act against the defendants, 
American Airlines, and its president Robert L. Crandall, for 
Crandall's proposal to the president of Braniff Airlines that the two 
airlines control the market and set prices. ...

[W]e conclude that if Putnam had accepted Crandall's offer, the 
two airlines, at the moment of acceptance, would have acquired 
monopoly power. At that same moment, the offense of joint 
monopolization would have been complete. ...

The government unequivocally alleged that Crandall proposed to 
enlist his chief competitor in a cartel so that American and Braniff, 
acting together, could control prices and exclude competition at 
DFW; as Crandall explained to Putnam, "we can both live here and 
there ain't no room for Delta." As a result of the monopolization, 
Braniff would "make more money and I will too.”
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U.S. v American Airlines, Inc. 743 F.2d 1114 (5th Cir. 1984):
[continued ...]
Both Crandall and Putnam were the chief executive officers of their 

airlines; each arguably had the power to implement Crandall's plan. 
The airlines jointly had a high market share in a market with high 
barriers to entry. American and Braniff, at the moment of Putnam's 
acceptance, would have monopolized the market. Under the facts 
alleged, it follows that Crandall's proposal was an act that was the 
most proximate to the commission of the completed offense that 
Crandall was capable of committing. Considering the alleged market 
share of American and Braniff, the barriers to entry by other airlines, 
and the authority of Crandall and Putnam, the complaint sufficiently 
alleged that Crandall's proposal had a dangerous probability of success. 
...

Finally, we note one final consequence of our reasoning. If a 
defendant had the requisite intent and capacity, and his plan if 
executed would have had the prohibited market result, it is no defense 
that the plan proved to be impossible to execute. As applied here, if 
Putnam from the beginning never intended to agree such fact would be 
of no aid to Crandall and American.


