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Elements of trademark infringement

U N W N =

(regular passing-off theory)

Ownership of a valid mark, and
the defendant used

in commerce

that mark or a similar symbol

. in connection with the sale, offering

for sale, distribution, or advertising of
goods or services, and

. the use caused likelihood of confusion,

mistake, or deception

Elements of trademark infringement

U N W N =

(regular passing-off theory)

Ownership of a valid mark, and
the defendant used

in commerce

that mark or a similar symbol

. in connection with the sale, offering

for sale, distribution, or advertising of
goods or services, and

. the use caused likelihood of confusion,

mistake, or deception




Likelihood of confusion factors

e Fed: the DuPont factors
« 1st: the Pignons factors
e 2d: the Polaroid factors
 3d: the Lapp factors

e 4th:
e 5th:
e 6th:
 8th:
e Oth:

the Pizzeria Uno factors
the Oreck factors

the Frisch factors

the SquirtCo factors
the Sleekcraft factors

e 10th: the Beer-Nuts factors
e D.C.: the Polaroid factors
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Likelihood of confusion factors
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Likelihood of confusion factors
(synthesized list)

e strength of the plaintiff’s mark (commercial
strength and distinctiveness)

» degree of similarity between marks

» proximity of products in the marketplace

e likelihood the prior owner will bridge the gap

« actual confusion

» defendant’s good faith (or lack thereof) in
adopting its own mark

« care and sophistication of relevant consumer
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Likelihood of confusion factors
(synthesized list)

strength of the plaintiff’s mark (commercial
strength and distinctiveness)

degree of similarity between marks
proximity of products in the marketplace
likelihood the prior owner will bridge the gap
actual confusion

defendant’s good faith (or lack thereof) in
adopting its own mark

care and sophistication of relevant consumer
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