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Roadmap:

» What is intellectual property?
- The kinds of IP
- Comparisons
- The label “intellectual property”

e Why is IP law necessary?
« How did IP law come to be?




What is
intellectual
property?

the kinds
of IP




What is
“intellectual property”?

Copyrights
Trademarks
Patents
Trade Secrets
Rights of Publicity
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Copyright

e Books

e Poems

e Movies

o Computer software
» Photographs

« Paintings

e Sculptures

Copyright

« original works of authorship fixed in
any tangible medium of expression
from which they can be perceived,
either directly or with the aid of a
machine




Copyright ©

expression (text, images, recordings)

Protects fixed in a tangible medium

(G a mere modicum of creativity

Vests automatically upon creation

Sustained by Wi/ 4

Lasts lifetime + 70 years; or 95 years

incentive to create;
public goods problem

Theory

Patent
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Patent PAT-

Protects machines, inventions

novelty, some level of cleverness
(EL[UIEEE (nonobviousness, inventive step), and
some other things

after application, upon issuance by

MR government

S E R escalating maintenance fees

Lasts up to 20 years

incentive to invent and disclose;
public goods problem

Theory

Trade Secrets




Trade
Secret

Trade Secret

formulas, recipes, manufacturing
Hei-ladid 88 techniques, and other intangibles with
independent economic value

secrecy and reasonable efforts to keep

R ir
equires secret

Vests automatically

continuing secrecy and efforts to keep
secret

Sustained by

Lasts potentially forever

Theory 221272
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Trademark

TV

Trademark
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Trademark

. -‘v" %
S |
/- \
i R )
el \
b i /, ;. L
} /i { ’ s /'“
!
| k i
"oy
B
g I
| 5 A

CHEVROLET

source

12



Trademark ® ™

names, logos, slogans,

Protect I .
- other indications of commercial source

distinctiveness
(can identify a commercial source)

Requires

common law: upon use

Vests
federal: after use, upon registration

SIS R)A continued use

Lasts as long as used, potentially forever

provides information to consumers,
Theory which helps the market function better,
increasing economic efficiency

- « Refrigcrotor, Free Ter, Michawave
- and Distywasher Safe
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Right of Publicity

Right of
Publicity
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Right of Publicity

name, voice, image,
other indicia of identity

Protects

(LN nothing; fame in a few jurisdictions

Vests automatically

Sustained by Wi/ 4

Lasts lifetime; post-mortem in some states

Theory 22727
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You

own intellectual
property

Comparisons
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What is protected?

© Expression (text, images, recordings)

Pat. Inventions

TM | Indications of commercial source

Trad .
seree | Transferrable commercial secrets

Right of . . . .
publicity | INdications of personal identity

What does it take to get it?

© Fixation (immediate)

Pat. Application, gov’t review

TM Use in commerce, creating meaning

Trade
Secret

Right of
Publicity (fame, some places)

17



What does it take to keep it?

© Nothing

Pat. Payment of maintenance fees

TM | Continued use in business

Trade | Keeping it secret (it stays secret and
Secret | there are continued efforts to keep it secret)

Right of .
Publicity NOth]ng

How long does it last?

© | on the order of 100 years

Pat. on the order of 20 years

TM  forever (if used)

Trade

secret | fOrever (if kept secret)

Right of | . .
publicity | Lif€ + extra sometimes




How is it lost?

©

Pat. Unpaid fees; successful challenge

TM Failure to keep exclusive control

Trade
secret | 1he secret gets out

Right of
Publicity

Defenses include ...

© Fair use, first-sale

Pat. Invalidity, first-sale

TM | Non-trademark uses, fair uses, first-sale

Trade : .
secret | REVErse engineering

Right of .
pl]ﬁ“tc,-‘;y News, free speech, non-commercial




Remedies include ...

Injunctions; restitution (of D's wrongful

© gains); statutory damages up to $150K
per infringement
Pat. Injunctions; royalties; treble damages
™ Injunctions; punitive damages; treble
damages
Trade | Injunctions; restitution (of D's wrongful
secret | g3ins); punitive damages; royalties
ﬁfb{‘fcf;; Injunctions; punitive damages

the

LABEL
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What is
“intellectual property”?

“intellectual property
infringement”

21
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ent”

What is
“intellectual property”?
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Is it
“property”?

It depends on who you ask.

Is the right to receive
government welfare
property?
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Is a professional license
property?

Is a government pension
property?
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What’ s
“intellectual”

about it?

25



Newton’ s Third
Law of Motion

For every action, there is an
equal and opposite reaction

Newton’ s Third
Law of IP

For every IP entitlement, there
is an equal and opposite
reduction in freedom.
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Why is
intellectual
property law
hecessary?

intellectua:
property law
hecessary?
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| Adam Smith
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How did
intellectual

property law
come to be?
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Adam Smith
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Photo Credits

(These photo credits
are not part of the
instructional content
of the slideshow.)

Photo of Barack Obama Weatherproof billboard in Times
Square, "Barack Obama Weatherproof Jacket billboard
Advertisement Times Square NYC 2854" by Brecht Bug,
© 2010 Brecht Bug,
https://www.flickr.com/photos/93779577@N00/425740
2394, licensed under a Creative Commons Attribution-
NonCommercial-NoDerivs 2.0 Generic license (CC BY-NC-
ND 2.0), https://creativecommons.org/licenses/by-nc-
nd/2.0/.

Photos of book, sheet music, camera, computer
memory, Edison records, muffin tray, oranges, DVDs in
suitcase, $100 bills, and Lincoln quote on building, as
well as illustration of atoms and photo composite of
U.S. Constitution original, by EEJ.
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