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Elements of prima facie case for
copyright infringement
(for reproduction right)

1. it's a copyrighted work
‘ (copyrightable subject matter)

2. copying

3. substantial appropriation




Copyright

 Books

- Poems

« Movies

- Computer software
- Photographs

- Paintings

« Sculptures

Copyright

- original works of authorship fixed in
any tangible medium of expression
from which they can be perceived,
either directly or with the aid of a
machine




Copyright subject matter —
what'’s included (requirements)

- “original works of authorship fixed in any
tangible medium of expression, now
known or later developed, from which
they can be perceived, reproduced, or
otherwise communicated, either directly
or with the aid of a machine or device”

17 U.S.C. §102(a)

Copyrightable subject matter —
Three requirements from § 102(a)

1. originality
— independently created by the author

— possesses some minimal degree of
creativity (“some creative spark”)

2. work of authorship

3. fixed in a tangible medium of
expression




Copyright subject matter —
some things excluded
- facts

— Constitutional requirement and § 102(b)
— “facts do not owe their origin to an act of authorship” —Feist

- ideas, procedures, processes, systems,
methods of operation, concepts, principles,
discoveries

— Constitutional requirement and § 102(b)

— “In no case does copyright protection for an original work of authorship
extend to any idea, procedure, process, system, method of operation,
concept, principle, or discovery, regardless of the form in which it is

described, explained, illustrated, or embodied in such work.” 17 U.S.C.
§102(b)

- U.S. government works ( § 105)

U.S.
government
works
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Let’s do some
hypotheticals
and some
realotheticals

| whispered to you a secret — the lottery
numbers | am mentally planning to pick
when | buy a ticket tonight.

Is that copyrightable? (l.e.: Is it within copyright
subject matter? Is it capable of being protected by
copyright law? Can | prove the first element of an
infringement case?)

11



| whispered to you a secret — the lottery
numbers | am mentally planning to pick
when | buy a ticket tonight.

Is that copyrightable? (l.e.: Is it within copyright
subject matter? Is it capable of being protected by
copyright law? Can | prove the first element of an
infringement case?)

No.

Why not?

The easiest reason is that it’s not fixed in a
tangible medium of expression.

Two women find a cornflake shaped like
Illinois. Can they “copyright it”?
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Two women find a cornflake shaped like
ILllinois. Can they “copyright it”?

What if it were shaped like Abraham
Lincoln?

13



What if it were shaped like Abraham
Lincoln?

What if they owned the automatic
cornflake producing machine, and then
found it?
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What if they owned the automatic
cornflake producing machine, and then
found it?

Scientists using the Gemini North 8.1 meter
telescope on Mauna Kea in Hawaii take this
image of galaxy NGC 3359. Is.the image
protected by copyright?
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Scientists using the Gemini North 8.1 meter
telescope on Mauna Kea in Hawaii take this
image of galaxy NGC 3359. Is.the image
protected by copyright?

A.Yes
B. No : do
C.i.d.k. W\\\ a\w ays

We for
D. I'm lost. the sam o\%
es-O op

queSt\onS

Burrow-Giles
Lithographic Co. v.
Sarony, 111 U.S. 53
(1884)
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Mona Lisa ~ Portrait of Lisa .. 38

Collection & Louvre Palace Curatorial Departments Mona Lisa - Portrait of Lisa Gherardini, wife of Francesco del,

Provious
wor

Conditions for use of images

= Paintings
Italian painting

PLAN YOUR VISIT EXHIBITIONS &
TO! EVENTS

Work
Mona Lisa — Portrait of Lisa Gherardini, wife of Francesco del Giocondo
Department of Paintings: Italian painting

Full Screen 7]

This portrait was doubtless started in Florence around 1503. It is
thought to be of Lisa Gherardini, wife of a Florentine cloth merchant Leonardo di ser Piero da Vind, known as LEONARDO
named Francesco del Giocondo - hence the alternative title, La DA VINCI (Vind, 1452 - Amboise, 1519)

Gioconda. However, Leonardo seems to have taken the completed Portralt of Lisa Gherardini, wife of Francesco
portrait to France rather than giving it to the person who commissioned del Glocondo, known as the Mona Lisa (the

it. After his death, the painting entered Frangois I's collection. Joconde in French)
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Portrait of Lisa Gherardini, wife of
Francesco del Giocondo, known as the
Mona Lisa (the Joconde in French)

Conditions for use of images

B Paintings This portrait was doubtless started in Florence around 1503. it is
Iltali int
migipakiing thought to be of Lisa Gherardini, wife of a Florentine cloth merch
named Francesco del Giocondo - hence the alternative title, La

Accessibllity

TOURS ABOUT ART

I . h R PLAN YOUR VISIT ACTIVITIES & EXHIEITIONS & LEARNING
EVENTS RE

Louvre Abu Dhat  Databases  Publishing & Audiovisual Productions  Press  Online Media

Plan your visit Exhibitions & Events Loarning about Art Missions & Louvro Abe Dhabt Visitor categories

Organization b
Pustishing &
Audiovisual

Productions
Collection & Louvra Press Persanal space

Buy your ticket
e Online Modia

Activithes & Tours

By continuing to browse the site you are agreeing to our use of cookies ta offer you
services tallored to your interests and for the purposs of visitor statistics.

18



Accessibility

ACTIVITIES &
TOURS

EXHIBITIONS &
EVENTS

Conditions for Use of Images

The and
© are protectsd urder Ntellactual proparty law,

e site with

Of the cultural public sector information provided, only the photographs and texts that mest the
canditions outlined below can be re-usad under Artidla 41 of Franch kaw no. 78-753 dated 17 Juy
1978

Photographs credied © Musée du Louvre / fetc.] are the exchisive property of the Musée du Louvre
and 5ra used by the Muséa du Louwe with he parmission of thakr suthors or rightshoidars.
Photographs credited © RMN, Musée du Leuvre { felc) are the propery of the RIMN.
Non-commercial fe-use is suthorized, provided the source and autnor are scknowledged.

For any commercial andior editoral re-use of 8n mage from the collections af he Musée du Louve,
the Palace, v Domaina Naticnal du Louvre et des Tuleries, the Musée Delacroix or from the staging
of extititions and olher cultural events onganized by the Musée du Louvre, piease contact

{Rmn-
Gp).

CouLECTION &

LEARNING
ABOUT AR

Practical information

The Louvra is open every day (except Tussday) from @
amwoépm

Nigtt opening ers! €43 p.m, on Wednesdsys and
Frice:

e
Froa acmissin on the frst Saturday of sech month
from 6 p.m. 30 $:48 p.m. as of Jarvary 20618,

Closed on tha following hosdays: January 1, May 1,
May B, Decombar 25

Musée du Louvra, 78008 Paris - France

Mevs. Whusée da Lowwre (s 1 and 7)
Tel: +33 (D)1 40 20 53 17
Information in othar languages

By ticketsd

Louvre Abu Dhabl  Databases  Publishing & Audiovisual Productions  Pross  Online Madia

e e W Mend Lizg, by Licnarda & % |

0. WISpedIa.ong 1 Mone

B - monaisa

AU E + N

See adjacent text.

B C2RMF: Galens de tableaux n 1rés haute défintion: mage page and one more author - Cropped and

relavellad from File-Mona Lisa, by Leonardo da Vinci, from CZRIMF jog. Orignally C2RMF

trde haute définition: mage page
Permission details
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The Associated Press has sportswriters from
various organizations rank college football teams
and publishes the result as the AP Top 25 College
Football Poll. Does AP have a copyright in the list
of 25 teams such that unauthorized people
cannot reproduce the list?
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Does an association of universities and bowl
game organizers need the permission of the AP
to use the AP poll in determining who should
play in the national championship game (or
playoffs)?

99 (1879)

Selden’s
Condensed
Ledger

Baker v. Selden, 101 U.S.

22



INTRODUCTION

Baker v. Selden, 101 U.S.
99 (1879)

Selden’s
Condensed
Ledger
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Baker v. Selden, 101 U.S.
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Condensed
Ledger
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Baker v. Selden, 101 U.S. 99 (1879)
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Lotus v. Borland (1st. Cir. 1995)

P

Lotus v. Borland (1st. Cir. 1995)
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Lotus v. Borland (1st. Cir. 1995)

= Quattro Pro 0 B B ¥

-
v

=| File Edit ¥Yiew Block Notebook Graphics Tools Window Help

D2e8 XEa9 b7 f@li«iiD?EIB, S EmE B Qm\

|
|

[ Avial ~[10pt < Nomal ~| Genera “| No Line 100/ ~ | Main - | Propeity
| A1 \

) O | 7 = | T e T [
1 ] L
I
3

(2=
{

@ &3]335 s ol ICRE T E TR EY

=

R[5 »INALBICADIELF[GLHITIIS [ol 1 [»
26:Aug 2010 0840 PM \ \ | | |

Borland copied Lotus’s menu

command hierarchy “so that
spreadsheet users who were =
already familiar with Lotus 1-2- |
3 would be able to switch to
the Borland programs without

having to learn new commands
or rewrite their macros.” Did
Borland infringe Lotus’s

copyright? A.Yes
B. No

C.id.k.
D. I'm lost.
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Lotus v. Borland (1st. Cir. 1995)

Borland copied Lotus’s menu .gaamwgw 5 g

command hierarchy “so that T
spreadsheet users who were 3
already familiar with Lotus 1-2-
3 would be able to switch to :
the Borland programs without _
having to learn new commands ‘ —
or rewrite their macros.” Did
Borland infringe Lotus’s
copyright?

No. Held that what was copied was an
uncopyrightable method of operation.

Atari Inc. v. North Am. Phillips (7th Cir. 1982)

iup HIGH SCORE
1000
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Atari Inc. v. North Am. Phillips (7th Cir. 1982)

&

0000-»>77777%7 0000

Held: Pac-Man’s arrangements of colors and
rectangles considered sufficiently creative
for copyrightability, leading to preliminary
injunction against defendant’s KC
Munchkin.

Toyota Solara s oty 14, 20
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Meshwerks, Inc. v. Toyota Motor Sales U.S.A., Inc.
528 F.3d 1258 (10th Cir. 2008)

j

T

g

Held: Digital mesh models of automobiles
not copyrightable because of lack of
independent creation.
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