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Konomark
Most rights sharable

Expression
Copyright

First sale defense in statute:

“ … the owner of a particular copy or phonorecord 
lawfully made under this title, or any person 
authorized by such owner, is entitled, without the 
authority of the copyright owner, to sell or 
otherwise dispose of the possession of that copy 
or phonorecord.”

17 U.S.C. §109
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First sale and imports
There was question about whether the first sale 
doctrine would allow people to resell copies of 
copyrighted works purchased overseas – so-called 
“gray-market goods." 

This involves what is 

called “price 

discrimination” –

charging more to 

customers who can 

afford to pay more.

Mirage Editions v. Albuquerque A.R.T., 856 F.2d 1341 
(9th Cir. 1988)
Lee v. A.R.T., 125 F.3d 580 (7th Cir. 1997)

Is this a 
derivative 

work?

Pages were razor-bladed 
out of a coffee-table 

book, then mounted on a 
tile and shellacked.

Held: No.

Held: Yes. Circuit 
split!!!!
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Mirage Editions v. Albuquerque A.R.T., 856 F.2d 1341 
(9th Cir. 1988)
Lee v. A.R.T., 125 F.3d 580 (7th Cir. 1997)

Is this a 
derivative 

work?

Pages were razor-bladed 
out of a coffee-table 

book, then mounted on a 
tile and shellacked.

Held: No.

Held: Yes. Circuit 
split!!!!

This is why this was 

litigated as a 

derivative works 

infringement …



_

4

First sale and imports
There was question about whether the first sale 
doctrine would allow people to resell copies of 
copyrighted works purchased overseas – so-called 
“gray-market goods."

In Kirtsaeng v. John Wiley & Sons, Inc. (U.S. 2013), the
defendant made around $100,000 profits reselling in
the United States various expensive college textbooks 
purchased in Asia, where the publisher had much lower 
prices. The U.S. Surpreme Court said first-sale doctrine 
protected this.


