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At least three important ways 
trade secret claims are used in 

the oil and gas context: 
• Collected, existing geophysical data 

(where the oil might be) 
• Uncollected geophysical facts (advanced 

as a basis for a geophysical trespass 
cause of action) 

• To avoid disclosure of fracking chemical 
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Requirements for trade secrets 

•  Information that has independent 
economic value from not being 
known 

• Reasonable efforts to keep secret 
• Actually be secret 

formulas 

recipes 

manufacturing 
methods 

industrial 
processes 

source code 

search 
algorithms 

geological 
survey data 

customer lists 

Examples 
information that: (i) 
derives independent 
economic value, actual or 
potential, from not being 
generally known to, and 
not being readily 
ascertainable by proper 
means by, other persons 
who can obtain economic 
value from its disclosure 
or use, and (ii) is the 
subject of efforts that are 
reasonable under the 
circumstances to maintain 
its secrecy. 

Blackletter law 
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Tension 

TENSION 
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Can an embarrassing 
secret be a trade 

secret? 
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Examples 
embarrassing 
secrets 

financial 
weaknesses 

financial 
statements 

information that: (i) 
derives independent 
economic value, actual or 
potential, from not being 
generally known to, and 
not being readily 
ascertainable by proper 
means by, other persons 
who can obtain economic 
value from its disclosure 
or use, and (ii) is the 
subject of efforts that are 
reasonable under the 
circumstances to maintain 
its secrecy. 

Blackletter law 

 Trade Secret – Subject Matter 

A plausible uniting concept: 
•  Information that a competitor could use to 

the same ends as the trade secret owner to 
obtain commercial advantage.  

What does “independent  
economic value” mean? 

Review 
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•  There is room to argue for a very broad 
conception of trade secret subject matter. 

•  This is because: 
–  There is a lack of development of the doctrine. 
–  Precedent is slippery, since a successful assertion 

of trade-secret status means a court decision won't 
say exactly what it is (otherwise, the secret would 
be out!). 

–  Litigants are often non-adverse when courts rule 
on trade secret subject matter. 

•  E.g., both parties to a business dispute want to keep 
everything away from the press, so they will stipulate to 
trying to treat a wide swath of discovery as trade secret. 

Confusion in the doctrine … 
 Trade Secret – Subject Matter Review 

Builders of the Dakota Access Pipeline 
told the Iowa Utilities Board the their 
liability insurance was a trade secret  
 — they are in a highly competitive 

industry and disclosure would serve no 
public purpose. 

Tony Webster via Flickr / CC BY-SA 2.0 
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Builders of the Dakota Access Pipeline 
told the the Iowa Utilities Board its $26 

million worth of liability insurance 
polices was a trade secret. Senior V.P. 
Joey Mahmoud, Dakota Access is in a 
highly competitive industry and that 
such information constitutes trade 
secrets under Iowa law and would 

serve no public purpose. 
 

Pax Ahimsa Gethen via Wikimedia / CC BY-SA 4.0 
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