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TORTS - Common Law Defamation Flow Chart

PRIMA FACIE ELEMENTS:

s @ s there o defamatory statement?
(this means tending ta injure reputation, i.e., deter others from dealing with the person, from viewpaint of

v any substantiol and morally respectable group; per se categorization is sufficient, but not necessary)
~Wss @ Is the statement regarding a matter of fuct?
; (statements of opinion don’t qualify)

-(.—-'\‘T =10, @ s the statement of and concerning the plaintiff?
» \ ‘y (identification of person can be implicit; con be by group identification if group is small)
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= 10..7@ Was the statement published by the defendant?
A (published means intentionally or negligently actually communicated to ot least one third person)
f}// ® Is there an "extra condition”?
(statement is libel per se, libel per quod, slander per se, or speciol dumoges are proven)
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Is it libel or slander?

/"J—s - e

SLANDER PER SE / LIBEL PER QUOD ANALYSIS
Does the statement’s defamatory information come from .. ?
* adverse fo one's profession or business

_ IFslander .
use slander per se analysis.

¢ loathsome disease
*  guilt of crime involving moral furpitude If libel ...
o lack of chastity Isitlibel per se?

(no external information is needed to
understond defomatory import)
If 50, 9o fo defenses. s
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I Y5 -> then no special damages need be proven.
If #0 -> then special dumages must be proven. %
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Publication

Publication

- Communication to one third
party is all that is necessary.

- That's all there is to the rule, you
just have to believe it!
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s it published?

« If you make a defamatory statement in the forest and
no one is around to hear it?

— No.

- If you "self-publish” a book, using your own money,
and sell one copy to a stranger on eBay?

- Yes.

« If you communicate it only to the allegedly defamed
plaintiff?

— No.

« If you say but not write it, and people hear it?

- Yes.




