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NOTE:

This slideshow contains some
statements about law in particular
states. These are examples meant to
illustrate trends or diversity among

jurisdictions. But | don’t constantly
cite-check this slideshow, so it’s
possible state-specific statements are
out of date because of overruling
cases, superseding statutes, or repeal.
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< T~ Is it libel or slander?
SLANDER PER SE // LIBEL PER QUOD ANALYSIS |
Does the statement's defamatory information come from ... ? _ Ifslander ..

« adverse o one's profession or business ‘ use slander per se analysis.

*  loathsome disease "51
*  guilt of crime involving moral turpitude + IFibel ..
*  lack of chastity t Is it libel per se?
- p | (no external information is noedod to
IF 25 => then no special damages need be proven. g understond defomatory impori)
If ¥0 = then special damages must be proven. ; é If so, go to defenses. n,\
% NOT PROVED PROVEN SPECIAL DAMAGES 'l” ; .Lorisit "b.l per q"od? “
. J (innuendo, efc.; some extemal information U
\ / \ is needed for defamatory import)
N ee— J e [f 50, use libel per quod analysis. |
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(identification of person can be implicit; con be by group identification if growp is small)
@) Was the statement published by the defendant?
L (published means intentionally or negligently actually communicated to at least one third person)
® Is there an “extra condition”?
(statement is libel per se, libel per quod, slander per se, or special damages are proven)
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1, @ Is the statement substantially true?
\l (the statement s true, or of least it's dlose enough 1o the truth that the folse port doesn’t matter)

SLANOER PER SE, / LIBEL PER QUOD ANALYSIS

(identification of person can be implicit; con be by group identification if group is small)
@) Was the statement published by the defendant?
 (published means intentionelly or negligently actually communicated to at least one third person)
®) Is there an "extra condition”?
(statement is libel per se, libel per quod, slander per se, or special damages are proven)
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Is it libel or slang

n
ond\tlon isa
ly describes the

\l (the statement is true, or of least it's dlose enough 1o the truth that the folse port doesn’t matter)




Slander Per Se,

Libel Per Quod,
Libel Per Se

Libel vs. Slander

. It's all “defamation.”

- Why does it matter whether it is

“libel” or “slander”?

—It's the first step in the analysis to
see if there is an extra element of

special damages that is required as
part of the prima facie case.




Libel vs. Slander

- The distinction between libel and
slander differs among jurisdictions.

- A generalization:

—slander is an oral utterance

— libel is a more permanent expression,
such a writing, illustration, or photo

- Another generalization:
—sound => slander
—sight = libel

Libel vs. Slander

Here's a good question:

- A message written in sand
on the beach —is that libel
or slander?




Libel vs. Slander

Here's a close question that
actually matters:

- Radio or TV broadcasting —is
that libel or slander?

Jurisdictions vary.




Television and radio broadcasting
California =» slander if by radio
New York = libel
Alabama => libel

Georgia = “defamacast”
(per se, so essentially libel)

Texas = libel if from a script,
slander if ad-libbed

Libel vs. Slander

Here’s another close question
that actually matters:

- Something posted on the
internet — is that libel or
slander?

Libel in some places;
unanswered other places.




Online

California = libel

New Jersey =» libel
Oklahoma =» libel

Unresolved and debated in many places
elsewhere

Libel vs. Slander

No distinction between the two in
some states:

« lllinois
« Louisiana
- Virginia
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Per se categories 2
- adverse to one’s profession or business
+ loathsome disease
« guilt of crime involving moral turpitude
« lack of chastity
Q@%

Some examples of crimes that have been
considered to be “of moral turpitude”

« murder

- voluntary manslaughter
« theft offenses

- forgery

- kidnapping

« mayhem

. rape

» fraud

- spousal abuse

- child abuse

« driving under the influence
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Lack of chastity
- Chastity is:
—If unmarried, abstinence from sex

—If married, abstinence from sex outside
of the marriage
- Historically, this doctrine was
explicitly gender-based, grounded in
societal norms about separate roles
of women and men, and thus applied
only to female plaintiffs.

« Modern courts have tended to
include male plaintiffs.

Let's do the Check-
Your-Understanding
Questions ...




