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Bindrim v. Mitchell 
92 Cal.App.3d 61  

Court of Appeal, Second District, Division 4, California 
April 18, 1979 

 
PAUL BINDRIM, Plaintiff and Appellant, v. GWEN DAVIS MITCHELL et al., Defendants and Appellants. Civ. No. 
52133. Lillick, McHose & Charles, Anthony Liebig, Kathleen Hallberg, Satterlee & Stephens, Robert M. Callagy and 
Katherine J. Trager for Defendants and Appellants. Slaff, Mosk & Rudman, George Slaff and Marc R. Stein for Plaintiff 
and Appellant. Judge Bernard Jefferson wrote a concurrence, not reproduced here. 

 
KINGSLEY, J.  

This is an appeal taken by Doubleday and Gwen Davis Mitchell from a judgment 
for damages in favor of plaintiff-respondent Paul Bindrim, Ph.D. The jury returned 
verdicts on the libel counts against Doubleday and Mitchell~. Plaintiff is a licensed 
clinical psychologist and defendant is an author. Plaintiff used the so-called “Nude 
Marathon” in group therapy as a means of helping people to shed their psychological 
inhibitions with the removal of their clothes.  

Defendant Mitchell had written a successful best seller in 1969 and had set out to 
write a novel about women of the leisure class. Mitchell attempted to register in 
plaintiff's nude therapy but he told her he would not permit her to do so if she was 
going to write about it in a novel. Plaintiff said she was attending the marathon solely 
for therapeutic reasons and had no intention of writing about the nude marathon. 
Plaintiff brought to Mitchell's attention paragraph B of the written contract which reads 
as follows: “The participant agrees that he will not take photographs, write articles, or in 
any manner disclose who has attended the workshop or what has transpired. If he fails 
to do so he releases all parties from this contract, but remains legally liable for damages 
sustained by the leaders and participants.”  

Mitchell reassured plaintiff again she would not write about the session, she paid 
her money and the next day she executed the agreement and attended the nude 
marathon.  

Mitchell entered into a contract with Doubleday two months later and was to 
receive $150,000 advance royalties for her novel.  

Mitchell met Eleanor Hoover for lunch and said she was worried because she 
had signed a contract and painted a devastating portrait of Bindrim.  

Mitchell told Doubleday executive McCormick that she had attended a marathon 
session and it was quite a psychological jolt. The novel was published under the name 
“Touching” and it depicted a nude encounter session in Southern California led by “Dr. 
Simon Herford.”  

Plaintiff first saw the book after its publication and his attorneys sent letters to 
Doubleday and Mitchell. Nine months later the New American Library published the 
book in paperback.  

The parallel between the actual nude marathon sessions and the sessions in the 
book “Touching” was shown to the jury by means of the tape recordings Bindrim had 
taken of the actual sessions.~  

Plaintiff asserts that he was libeled by the suggestion that he used obscene 
language which he did not in fact use. Plaintiff also alleges various other libels due to 
Mitchell's inaccurate portrayal of what actually happened at the marathon. Plaintiff 
alleges that he was injured in his profession and expert testimony was introduced 
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showing that Mitchell's portrayal of plaintiff was injurious and that plaintiff was 
identified by certain colleagues as the character in the book, Simon Herford.  

 
I 

 
Defendants first allege that they were entitled to judgment on the ground that 

there was no showing of “actual malice” by defendants. As a public figure,1 plaintiff is 
precluded from recovering damages for a defamatory falsehood relating to him, unless 
he proved that the statement was made with “actual malice,” that is, that it was made 
with knowledge that it is false or with reckless disregard of whether it was false or not. 
(New York Times Co. v. Sullivan (1964) 376 U.S. 254, 279-280.) The cases are clear that 
reckless conduct is not measured by whether a reasonably prudent man would have 
investigated before publishing. There must be sufficient evidence to permit the 
conclusion that the defendant in fact entertained serious doubts as to the truth of his 
publication.^ Thus, what constitutes actual malice focuses on defendants' attitude 
toward the truth or falsity of the material published and reckless disregard of the truth 
or falsity cannot be fully encompassed by one infallible definition but its outer limits 
must be marked by a case-by-case adjudication.^ 

Evidence establishing a reckless disregard for the truth must be clear and 
convincing evidence, and proof by a preponderance of evidence is insufficient. (New 
York Times Co. v. Sullivan (1964) supra., 376 U.S. 254, at pp. 285-286.) Whether or not 
there was such malice is a question of fact to be determined by the trier of fact..^ 
However, the reviewing court is required to review the evidence in a libel action by a 
public figure, to be sure that the principles were constitutionally applied.^ The court has 
the duty to examine the record to determine whether it could constitutionally support a 
judgment in favor of plaintiff, but this does not involve a de novo review of the 
proceedings below wherein the jury's verdict is entitled to no weight.^  

There is clear and convincing evidence to support the jury's finding that 
defendant Mitchell entertained actual malice, and that defendant Doubleday had actual 
malice when it permitted the paperback printing of “Touching,” although there was no 
actual malice on the part of Doubleday in its original printing of the hardback edition.  

Mitchell's reckless disregard for the truth was apparent from her knowledge of 
the truth of what transpired at the encounter, and the literary portrayals of that 
encounter.2 Since she attended sessions, there can be no suggestion that she did not 
know the true facts. Since “actual malice” concentrates solely on defendants' attitude 
toward the truth or falsity of the material published^, and not on malicious motives,3 
certainly defendant Mitchell was in a position to know the truth or falsity of her own 
material, and the jury was entitled to find that her publication was in reckless disregard 
of that truth or with actual knowledge of falsity.  

However, plaintiff failed to prove by clear and convincing evidence that the 
original hardback publication by Doubleday was made with knowledge of falsity or in 
reckless disregard of falsity. McCormick of Doubleday cautioned plaintiff that the 
characters must be totally fictitious and Mitchell assured McCormick that the characters 
in “Touching” were incapable of being identified as real persons. McCormick arranged 

                                                
2 The fact that “Touching” was a novel does not necessarily insulate Mitchell from liability for 
libel, if all the elements of libel are otherwise present. 
3 There is no suggestion that Mitchell was being malicious in the fabrication; her intent may have 
been to be colorful or dramatic. 
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to have the manuscript read by an editor knowledgeable in the field of libel. The cases 
are clear that reckless conduct is not measured by whether a reasonably prudent person 
would have published or would have investigated before publishing. There must be 
sufficient evidence to permit the conclusion that defendant in fact entertained serious 
doubts as to the truth of his publication, (St. Amant v. Thompson (1968) supra., 390 U.S. 
727, 731), and there is nothing to suggest that Doubleday entertained such doubts prior 
to the hardback publication.  

Plaintiff suggests that, since the book did not involve “hot news,” Doubleday 
had a duty to investigate the content for truth. Courts have required investigation as to 
truth or falsity of statements which were not hot news^, but those cases involved factual 
stories about actual people. In the case at bar, Doubleday had been assured by Mitchell 
that no actual, identifiable person was involved and that all the characters were fictitious 
in the novel. Where the publication comes from a known reliable source and there is 
nothing in the circumstances to suggest inaccuracy, there is no duty to investigate. ^ 
There was nothing in the record to suggest that, prior to the hardback printing, 
defendant Doubleday in fact entertained serious doubts as to the truth or falsity of the 
publication, and investigatory failure alone is insufficient to find actual malice.  

However, prior to the paperback printing there were surrounding circumstances 
to suggest inaccuracy, such that at that point Doubleday had a duty to investigate. 
Plaintiff did show that Doubleday sold the rights to the New American Library after 
receiving a letter from plaintiff's attorney explaining that plaintiff was Herford and the 
inscription in the paperback said, “This is an authorized edition published by 
Doubleday and Company.” Although, after the receipt of the plaintiff's attorney's letter, 
Doubleday again inquired of Mitchell as to whether plaintiff was the character in the 
book, the jury was entitled to find that Mitchell's assurance to Doubleday was not 
sufficient to insulate Doubleday from liability and that Doubleday had some further 
duty to investigate. The jury could have inferred that at that point Doubleday either had 
serious doubts, or should have had serious doubts, as to the possibility that plaintiff was 
defamed by “Touching” and that at that point Doubleday had some duty to 
investigate.^  

 
II 

 
For similar reasons, the award for punitive damages against Doubleday may 

stand. A public figure in a defamation case may be awarded punitive damages when 
there is “actual malice” under the New York Times standard^, and, as we have said 
above, actual malice was established for Doubleday.~  

 
III 

 
Appellants claim that, even if there are untrue statements, there is no showing 

that plaintiff was identified as the character, Simon Herford, in the novel “Touching.”  
Appellants allege that plaintiff failed to show he was identifiable as Simon 

Herford, relying on the fact that the character in “Touching” was described in the book 
as a “fat Santa Claus type with long white hair, white sideburns, a cherubic rosy face 
and rosy forearms” and that Bindrim was clean shaven and had short hair.~ In the case 
at bar, the only differences between plaintiff and the Herford character in “Touching” 
were physical appearance and that Herford was a psychiatrist rather than psychologist. 
Otherwise, the character Simon Herford was very similar to the actual plaintiff. We 
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cannot say~ that no one who knew plaintiff Bindrim could reasonably identify him with 
the fictional character. Plaintiff was identified as Herford by several witnesses and 
plaintiff's own tape recordings of the marathon sessions show that the novel was based 
substantially on plaintiff's conduct in the nude marathon. 

Defendant also relies on Middlebrooks v. Curtis Publishing Co. (4th Cir. 1969) 
413 F.2d 141, where the marked dissimilarities between the fictional character and the 
plaintiff supported the court's finding against the reasonableness of identification. In 
Middlebrooks, there was a difference in age, an absence from the locale at the time of the 
episode, and a difference in employment of the fictional character and plaintiff; nor did 
the story parallel the plaintiff's life in any significant manner. In the case at bar, apart 
from some of those episodes allegedly constituting the libelous matter itself, and apart 
from the physical difference and the fact that plaintiff had a Ph.D., and not an M.D., the 
similarities between Herford and Bindrim are clear, and the transcripts of the actual 
encounter weekend show a close parallel between the narrative of plaintiff's novel and 
the actual real life events. Here, there were many similarities between the character, 
Herford, and the plaintiff Bindrim and those few differences do not bring the case under 
the rule of Middlebrooks.^ There is overwhelming evidence that plaintiff and “Herford” 
were one.  

 
IV 

 
However, even though there was clear and convincing evidence to support the 

finding of “actual malice,” and even though there was support for finding that plaintiff 
is identified as the character in Mitchell's novel, there still can be no recovery by plaintiff 
if the statements in “Touching” were not libelous. There can be no libel predicated on an 
opinion. The publication must contain a false statement of fact.^  

Plaintiff alleges that the book as a whole was libelous and that the book 
contained several false statements of fact.~5 

Our inquiry then, is directed to whether or not any of these incidents can be 
considered false statements of fact. It is clear from the transcript of the actual encounter 
weekend proceeding that some of the incidents portrayed by Mitchell are false: i.e., 
substantially inaccurate description of what actually happened. It is also clear that some 
of these portrayals cast plaintiff in a disparaging light since they portray his language 
and conduct as crude, aggressive, and unprofessional.~ 

Defendants contend that the fact that the book was labeled as being a “novel” 
bars any claim that the writer or publisher could be found to have implied that the 
characters in the book were factual representations not of the fictional characters but of 
an actual nonfictional person. That contention, thus broadly stated, is unsupported by 
the cases. The test is whether a reasonable person, reading the book, would understand 
that the fictional character therein pictured was, in actual fact, the plaintiff acting as 
described. (Middlebrooks v. Curtis Publishing Co. (4th Cir. 1969) supra., 413 F.2d 141, 
143.) Each case must stand on its own facts. In some cases, such as Greenbelt Pub. Assn. 
v. Bresler (1970) supra., 398 U.S. 6, an appellate court can, on examination of the entire 
work, find that no reasonable person would have regarded the episodes in the book as 
being other than the fictional imaginings of the author about how the character he had 
created would have acted. Similarly, in Hicks v. Casablanca Records (S.D.N.Y. 1978) 464 

                                                
5 We find it unnecessary to discuss each alleged libel separately, since if any of the alleged libels 
fulfill all the requirements of libel, that is sufficient to support the judgment. 
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F.Supp. 426, a trier of fact was able to find that, considering the work as a whole, no 
reasonable reader would regard an episode, in a book purporting to be a biography of 
an actual person, to have been anything more than the author's imaginative explanation 
of an episode in that person's life about which no actual facts were known. We cannot 
make any similar determination here. Whether a reader, identifying plaintiff with the 
“Dr. Herford” of the book, would regard the passages herein complained of as mere 
fictional embroidering or as reporting actual language and conduct, was for the jury. Its 
verdict adverse to the defendants cannot be overturned by this court. 

 
V 

 
Defendants raise the question of whether there is “publication” for libel where 

the communication is to only one person or a small group of persons rather than to the 
public at large. Publication for purposes of defamation is sufficient when the publication 
is to only one person other than the person defamed.^ Therefore, it is irrelevant whether 
all readers realized plaintiff and Herford were identical.  

 
VI 

 
Appellant Doubleday alleges several charges to the jury were erroneous, and 

that the court improperly refused to give certain proffered instructions by them. 
Doubleday objects that the court erred when it rejected its instruction that Bindrim must 
prove by clear and convincing evidence that defendants intentionally identified 
Bindrim. Firstly, the “clear and convincing evidence” standard applies to the proving 
that the act was done with “actual malice” and an instruction to that effect was given by 
the court. Secondly, defendants' instructions that the jury must find that a substantial 
segment of the public did, in fact, believe that Dr. Simon Herford was, in fact, Paul 
Bindrim, was properly refused. For the tort of defamation, publication to one other 
person is sufficient, ante.~  

[The court considered issues relating to damages, reinstating a jury award of 
$25,000 of punitive damages against Doubleday and holding that separate judgments for 
$25,000 each against Doubleday and Mitchell must be combined together as a $50,000 
joint-and-several judgment against both defendants. –Ed.] 

 
 

FILES, P. J. Dissenting.  
This novel, which is presented to its readers as a work of fiction, contains a 

portrayal of nude encounter therapy, and its tragic effect upon an apparently happy and 
well-adjusted woman who subjected herself to it. Plaintiff is a practitioner of this kind of 
therapy. His grievance, as described in his testimony and in his briefs on appeal, is 
provoked by that institutional criticism.1 Plaintiff's “concession” that he is a public 
figure appears to be a tactic to enhance his argument that any unflattering portrayal of 
this kind of therapy defames him.  
                                                
1 The record demonstrates the essential truth of the author's thesis. A tape recording of an actual 
encounter session conducted by plaintiff contains this admonition to the departing patients: “... 
Now, to top that off, you're turned on, that is you're about as turned on as if you've had 50 or 75 
gammas of LSD. That's the estimate of the degree of the turn-on is. And it doesn't feel that way, 
because you're [sic] been getting higher a little bit at a time. So don't wait to find out, take may 
word for it, and drive like you've had three or four martinis. Drive cautiously.” 
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The decision of the majority upholding a substantial award of damages against 
the author and publisher poses a grave threat to any future work of fiction which 
explores the effect of techniques claimed to have curative value.  

The majority opinion rests upon a number of misconceptions of the record and 
the law of libel. I mention a few of them.  

 
Defamation. 

 
Libel is a false and unprivileged publication which exposes any person to hatred, 

contempt, ridicule or obloquy, or which causes him to be shunned or avoided or which 
has a tendency to injure him in his occupation. (Civ. Code, § 45.) A libel which is 
defamatory without the necessity of explanatory matter is said to be a libel on its face. 
Language not libelous on its face is not actionable unless the plaintiff alleges and proves 
that he has suffered special damage as a result thereof. (Civ. Code, § 45a.)  

Whether or not matter is on its face reasonably susceptible of a libelous meaning 
is a question of law.^ 

The complaint in this action quotes verbatim the portions of the defendant's 
novel which are alleged to be libelous. No explanatory matter or special damages are 
alleged. The only arguably defamatory matter I can find in that complaint is in the 
passages which portray the fictional therapist using coarse, vulgar and insulting 
language in addressing his patients. Some of the therapeutic techniques described in the 
quoted passages may seem bizarre, but a court cannot assume that such conduct is so 
inappropriate that a reputable therapist would be defamed if that technique were 
imputed to him. The alleged defamation therefore is limited to the imputation of vulgar 
speech and insulting manners.  

The defendants asked the trial court to give an instruction to the jury identifying 
the matter which it could consider as defamatory. The trial court refused. Instead, the 
court sent the case to the jury without distinction between actionable defamation and 
constitutionally protected criticism. In addition, the trial court's instructions authorized 
the jury to award special damages for loss of income which could have resulted from the 
lawful expression of opinion.  

 
Identification. 

 
Whether or not an allegedly defamatory communication was made “of and 

concerning the plaintiff” is an issue involving constitutional rights. (New York Times v. 
Sullivan (1964) 376 U.S. 254, 288; see Rest. 2d Torts, § 580A com. (g).) Criticism of an 
institution, profession or technique is protected by the First Amendment; and such 
criticism may not be suppressed merely because it may reflect adversely upon someone 
who cherishes the institution or is a part of it.  

Defendants' novel describes a fictitious therapist who is conspicuously different 
from plaintiff in name, physical appearance, age, personality and profession.  

Indeed the fictitious Dr. Herford has nor of the characteristics of plaintiff except 
that Dr. Herford practices nude encounter therapy. Only three witnesses, other than 
plaintiff himself, testified that they “recognized” plaintiff as the fictitious Dr. Herford. 
All three of those witnesses had participated in or observed one of plaintiff's nude 
marathons. The only characteristic mentioned by any of the three witnesses as 
identifying plaintiff was the therapy practiced.  
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Plaintiff was cross-examined in detail about what he saw that identified him in 
the novel. Every answer he gave on this subject referred to how the fictitious Dr. 
Herford dealt with his patients.^  

Plaintiff has no monopoly upon the encounter therapy which he calls “nude 
marathon.” Witnesses testified without contradiction that other professionals use 
something of this kind. There does not appear to be any reason why anyone could not 
conduct a “marathon” using the style if not the full substance of plaintiff's practices.  

Plaintiff's brief discusses the therapeutic practices of the fictitious Dr. Herford in 
two categories: Those practices which are similar to plaintiff's technique are classified as 
identifying. Those which are unlike plaintiff's are called libelous because they are false. 
Plaintiff has thus resurrected the spurious logic which Professor Kalven found in the 
position of the plaintiff in New York Times v. Sullivan, supra., 376 U.S. 254. Kalven 
wrote: “There is revealed here a new technique by which defamation might be endlessly 
manufactured. First, it is argued that, contrary to all appearances, a statement referred to 
the plaintiff; then, that it falsely ascribed to the plaintiff something that he did not do, 
which should be rather easy to prove about a statement that did not refer to plaintiff in 
the first place. ...” Kalven, The New York Times Case : A Note on “The Central Meaning 
of the First Amendment,” 1964 Sup. Ct. Rev. 191, 199.  

Even if we accept the plaintiff's thesis that criticism of nude encounter therapy 
may be interpreted as libel of one practitioner, the evidence does not support a finding 
in favor of plaintiff.  

Whether or not a publication to the general public is defamatory is “whether in 
the mind of the average reader the publication, considered as a whole, could reasonably 
be considered as defamatory.” (Patton v. Royal Industries, Inc. (1968) 263 Cal.App.2d 
760, 765. ^  

The majority opinion contains this juxtaposition of ideas: “Secondly, defendants' 
[proposed] instructions that the jury must find that a substantial segment of the public 
did, in fact, believe that Dr. Simon Herford was, in fact, Paul Bindrim was properly 
refused. For the tort of defamation, publication to one other person is sufficient, ante.”  

The first sentence refers to the question whether the publication was defamatory 
of plaintiff. The second refers to whether the defamatory matter was published. The 
former is an issue in this case. The latter is not. Of course, a publication to one person 
may constitute actionable libel. But this has no bearing on the principle that the 
allegedly libelous effect of a publication to the public generally is to be tested by the 
impression made on the average reader.  

 
The jury instruction on identification. 

 
The only instruction given the jury on the issue of identification stated that 

plaintiff had the burden of proving “That a third person read the statement and 
reasonably understood the defamatory meaning and that the statement applied to 
plaintiff.” 

That instruction was erroneous and prejudicial in that it only required proof that 
one “third person” understood the defamatory meaning.  

The word “applied” was most unfortunate in the context of this instruction. The 
novel was about nude encounter therapy. Plaintiff practiced nude encounter therapy. Of 
course the novel “applied to plaintiff,” particularly insofar as it exposed what may result 
from such therapy. This instruction invited the jury to find that plaintiff was libeled by 
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criticism of the kind of therapy he practiced. The effect is to mulct the defendants for the 
exercise of their First Amendment right to comment on the nude marathon.  

 
Malice. 

 
The majority opinion adopts the position that actual malice may be inferred from 

the fact that the book was “false.” That inference is permissible against a defendant who 
has purported to state the truth. But when the publication purports to be fiction, it is 
absurd to infer malice because the fiction is false.  

As the majority agrees, a public figure may not recover damages for libel unless 
“actual malice” is shown. Sufficiency of the evidence on this issue is another 
constitutional issue. (St. Amant v. Thompson (1968) 390 U.S. 727, 730.) Actual malice is a 
state of mind, even though it often can be proven only by circumstantial evidence. The 
only apparent purpose of the defendants was to write and publish a novel. There is not 
the slightest evidence of any intent on the part of either to harm plaintiff. No purpose for 
wanting to harm him has been suggested.  

The majority opinion seems to say malice is proved by Doubleday's continuing 
to publish the novel after receiving a letter from an attorney (not plaintiff's present 
attorney) which demanded that Doubleday discontinue publication “for the reasons 
stated in” a letter addressed to Gwen Davis. An examination of the latter demonstrates 
the fallacy of that inference.  

The letter to Davis [Mitchell] asserted that the book violated a confidential 
relationship, invaded plaintiff's privacy, libelled him and violated a “common law 
copyright” by “using the unpublished words” of plaintiff. It added “From your said 
[television] appearances, as well as from the book, it is unmistakable that the 'Simon 
Herford' mentioned in your book refers to my client.” 

The letters did not assert that any statement of purported fact in the book was 
false. The only allegation of falsity was this: “In these [television] appearances you 
stated, directly or indirectly, that nude encounter workshops, similar to the one you 
attended, are harmful. The truth is that those attending my client's workshops derive 
substantial benefit from their attendance at such workshops.”  

These letters gave Doubleday no factual information which would indicate that 
the book libelled plaintiff.  

The letters did not put Doubleday on notice of anything except that plaintiff was 
distressed by the expression of an opinion unfavorable to nude encounter therapy-an 
expression protected by the First Amendment. (See Gertz v. Robert Welch, Inc. (1974) 
418 U.S. 323, 339^.)  

From an analytical standpoint, the chief vice of the majority opinion is that it 
brands a novel as libelous because it is “false,” i.e., fiction; and infers “actual malice” 
from the fact that the author and publisher knew it was not a true representation of 
plaintiff. From a constitutional standpoint the vice is the chilling effect upon the 
publisher of any novel critical of any occupational practice, inviting litigation on the 
theory “when you criticize my occupation, you libel me.”  

I would reverse the judgment.  
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