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Gertz v. Robert Welch, Inc.

418 U.S. 323
Supreme Court of United States
June 25, 1974

GERTZ v. ROBERT WELCH, Inc. No. 72-617. Argued November 14, 1973. Decided June 25, 1974.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT. Wayne
B. Giampietro argued the cause and filed briefs for petitioner. Clyde J. Watts argued the cause and filed a brief
for respondent.

MR. JUSTICE POWELL delivered the opinion of the Court.

This Court has struggled for nearly a decade to define the proper
accommodation between the law of defamation and the freedoms of speech and
press protected by the First Amendment. With this decision we return to that
effort. We granted certiorari to reconsider the extent of a publisher’s
constitutional privilege against liability for defamation of a private citizen. 410
U.S. 925 (1973).

I

In 1968 a Chicago policeman named Nuccio shot and killed a youth named
Nelson. The state authorities prosecuted Nuccio for the homicide and ultimately
obtained a conviction for murder in the second degree. The Nelson family
retained petitioner Elmer Gertz, a reputable attorney, to represent them in civil
litigation against Nuccio.

Respondent publishes American Opinion, a monthly outlet for the views of
the John Birch Society. Early in the 1960’s the magazine began to warn of a
nationwide conspiracy to discredit local law enforcement agencies and create in
their stead a national police force capable of supporting a Communist
dictatorship. As part of the continuing effort to alert the public to this assumed
danger, the managing editor of American Opinion commissioned an article on the
murder trial of Officer Nuccio. For this purpose he engaged a regular contributor
to the magazine. In March 1969 respondent published the resulting article under
the title “FRAME-UP: Richard Nuccio And The War On Police.” The article
purports to demonstrate that the testimony against Nuccio at his criminal trial
was false and that his prosecution was part of the Communist campaign against
the police.

In his capacity as counsel for the Nelson family in the civil litigation,
petitioner attended the coroner’s inquest into the boy’s death and initiated actions
for damages, but he neither discussed Officer Nuccio with the press nor played
any part in the criminal proceeding. Notwithstanding petitioner’s remote
connection with the prosecution of Nuccio, respondent’s magazine portrayed him
as an architect of the “frame-up.” According to the article, the police file on
petitioner took “a big, Irish cop to lift.” The article stated that petitioner had been
an official of the “Marxist League for Industrial Democracy, originally known as
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the Intercollegiate Socialist Society, which has advocated the violent seizure of
our government.” It labeled Gertz a “Leninist” and a “Communist-fronter.” It
also stated that Gertz had been an officer of the National Lawyers Guild,
described as a Communist organization that “probably did more than any other
outfit to plan the Communist attack on the Chicago police during the 1968
Democratic Convention.”

These statements contained serious inaccuracies. The implication that
petitioner had a criminal record was false. Petitioner had been a member and
officer of the National Lawyers Guild some 15 years earlier, but there was no
evidence that he or that organization had taken any part in planning the 1968
demonstrations in Chicago. There was also no basis for the charge that petitioner
was a “Leninist” or a “Communist-fronter.” And he had never been a member of
the “Marxist League for Industrial Democracy” or the “Intercollegiate Socialist
Society.”

The managing editor of American Opinion made no effort to verify or
substantiate the charges against petitioner. Instead, he appended an editorial
introduction stating that the author had “conducted extensive research into the
Richard Nuccio Case.” And he included in the article a photograph of petitioner
and wrote the caption that appeared under it: “Elmer Gertz of Red Guild
harrasses Nuccio.” Respondent placed the issue of American Opinion containing
the article on sale at newsstands throughout the country and distributed reprints
of the article on the streets of Chicago.

Petitioner filed a diversity action for libel in the United States District Court
for the Northern District of Illinois. He claimed that the falsehoods published by
respondent injured his reputation as a lawyer and a citizen. Before filing an
answer, respondent moved to dismiss the complaint for failure to state a claim
upon which relief could be granted, apparently on the ground that petitioner
failed to allege special damages. But the court ruled that statements contained in
the article constituted libel per se under Illinois law and that consequently
petitioner need not plead special damages. 306 F.Supp. 310 (1969).

After answering the complaint, respondent filed a pretrial motion for
summary judgment, claiming a constitutional privilege against liability for
defamation. It asserted that petitioner was a public official or a public figure and
that the article concerned an issue of public interest and concern. For these
reasons, respondent argued, it was entitled to invoke the privilege enunciated in
New York Times Co. v. Sullivan, 376 U.S. 254 (1964). Under this rule respondent
would escape liability unless petitioner could prove publication of defamatory
falsehood “with “actual malice’ — that is, with knowledge that it was false or with
reckless disregard of whether it was false or not.” Id., at 280. Respondent
claimed that petitioner could not make such a showing and submitted a
supporting affidavit by the magazine’s managing editor. The editor denied any
knowledge of the falsity of the statements concerning petitioner and stated that he
had relied on the author’s reputation and on his prior experience with the
accuracy and authenticity of the author’s contributions to American Opinion.

The District Court denied respondent’s motion for summary judgment .
Because some statements in the article constituted libel per se under Illinois law,
the court submitted the case to the jury under instructions that withdrew from its
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consideration all issues save the measure of damages. The jury awarded $50,000
to petitioner.

Following the jury verdict and on further reflection, the District Court
concluded that the New York Times standard should govern this case even though
petitioner was not a public official or public figure. It accepted respondent’s
contention that that privilege protected discussion of any public issue without
regard to the status of a person defamed therein. Accordingly, the court entered
judgment for respondent notwithstanding the jury’s verdict.”

Petitioner appealed to contest the applicability of the New York Times
standard to this case.” {T}he Court of Appeals for the Seventh Circuit™ agreed
with the District Court that respondent could assert the constitutional privilege
because the article concerned a matter of public interest”. After reviewing the
record, the Court of Appeals endorsed the District Court’s conclusion that
petitioner had failed to show by clear and convincing evidence that respondent
had acted with “actual malice” as defined by New York Times. There was no
evidence that the managing editor of American Opinion knew of the falsity of the
accusations made in the article. In fact, he knew nothing about petitioner except
what he learned from the article. The court correctly noted that mere proof of
failure to investigate, without more, cannot establish reckless disregard for the
truth. Rather, the publisher must act with a “‘high degree of awareness of . . .
probable falsity.””” The Court of Appeals therefore affirmed™. For the reasons
stated below, we reverse.

II

The principal issue in this case is whether a newspaper or broadcaster that
publishes defamatory falsehoods about an individual who is neither a public
official nor a public figure may claim a constitutional privilege against liability
for the injury inflicted by those statements. The Court considered this question on
the rather different set of facts presented in Rosenbloom v. Metromedia, Inc., 403
U.S. 29 (1971). Rosenbloom, a distributor of nudist magazines, was arrested for
selling allegedly obscene material while making a delivery to a retail dealer. The
police obtained a warrant and seized his entire inventory of 3,000 books and
magazines. He sought and obtained an injunction prohibiting further police
interference with his business. He then sued a local radio station for failing to
note in two of its newscasts that the 3,000 items seized were only “reportedly” or
“allegedly” obscene and for broadcasting references to “the smut literature
racket” and to “girliebook peddlers” in its coverage of the court proceeding for
injunctive relief. He obtained a judgment against the radio station, but the Court
of Appeals for the Third Circuit held the New York Times privilege applicable to
the broadcast and reversed. 415 F. 2d 892 (1969).

This Court affirmed the decision below, but no majority could agree on a
controlling rationale. The eight Justices who participated in Rosenbloom
announced their views in five separate opinions, none of which commanded more
than three votes.”

In affirming the trial court’s judgment in the instant case, the Court of
Appeals relied on MR. JUSTICE BRENNAN’S conclusion for the Rosenbloom
plurality that “all discussion and communication involving matters of public or
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general concern,” 403 U.S., at 44, warrant the protection from liability for
defamation accorded by the rule originally enunciated in New York Times Co. v.
Sullivan, 376 U.S. 254 (1964).”

Three years after New York Times, a majority of the Court agreed to extend
the constitutional privilege to defamatory criticism of “public figures.” This
extension was announced in Curtis Publishing Co. v. Butts and its companion,
Associated Press v. Walker, 388 U.S. 130, 162 (1967). The first case involved
the Saturday Evening Post’s charge that Coach Wally Butts of the University of
Georgia had conspired with Coach “Bear” Bryant of the University of Alabama
to fix a football game between their respective schools. Walker involved an
erroneous Associated Press account of former Major General Edwin Walker’s
participation in a University of Mississippi campus riot. Because Butts was paid
by a private alumni association and Walker had resigned from the Army, neither
could be classified as a “public official” under New York Times. Although Mr.
Justice Harlan announced the result in both cases, a majority of the Court agreed
with Mr. Chief Justice Warren’s conclusion that the New York Times test should
apply to criticism of “public figures” as well as “public officials.” The Court
extended the constitutional privilege announced in that case to protect
defamatory criticism of nonpublic persons who ‘“are nevertheless intimately
involved in the resolution of important public questions or, by reason of their
fame, shape events in areas of concern to society at large.” Id., at 164 (Warren,
C. J., concurring in result).

In his opinion for the plurality in Rosenbloom v. Metromedia, Inc., 403 U.S.
29 (1971), MR. JUSTICE BRENNAN took the New York Times privilege one
step further. He concluded that its protection should extend to defamatory
falsehoods relating to private persons if the statements concerned matters of
general or public interest. He abjured the suggested distinction between public
officials and public figures on the one hand and private individuals on the other.
He focused instead on society’s interest in learning about certain issues: “If a
matter is a subject of public or general interest, it cannot suddenly become less so
merely because a private individual is involved, or because in some sense the
individual did not ‘voluntarily’ choose to become involved.” /d., at 43. Thus,
under the plurality opinion, a private citizen involuntarily associated with a
matter of general interest has no recourse for injury to his reputation unless he
can satisfy the demanding requirements of the New York Times test.”

II

We begin with the common ground. Under the First Amendment there is no
such thing as a false idea. However pernicious an opinion may seem, we depend
for its correction not on the conscience of judges and juries but on the
competition of other ideas. But there is no constitutional value in false statements
of fact. Neither the intentional lie nor the careless error materially advances
society’s interest in “uninhibited, robust, and wide-open” debate on public issues.
New York Times Co. v. Sullivan, 376 U.S., at 270. They belong to that category
of utterances which “are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that may be derived
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from them is clearly outweighed by the social interest in order and morality.”
Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).

Although the erroneous statement of fact is not worthy of constitutional
protection, it is nevertheless inevitable in free debate. As James Madison pointed
out in the Report on the Virginia Resolutions of 1798: “Some degree of abuse is
inseparable from the proper use of every thing; and in no instance is this more
true than in that of the press.” And punishment of error runs the risk of inducing
a cautious and restrictive exercise of the constitutionally guaranteed freedoms of
speech and press. Our decisions recognize that a rule of strict liability that
compels a publisher or broadcaster to guarantee the accuracy of his factual
assertions may lead to intolerable self-censorship. Allowing the media to avoid
liability only by proving the truth of all injurious statements does not accord
adequate protection to First Amendment liberties.” The First Amendment
requires that we protect some falsehood in order to protect speech that matters.

The need to avoid self-censorship by the news media is, however, not the only
societal value at issue. If it were, this Court would have embraced long ago the
view that publishers and broadcasters enjoy an unconditional and indefeasible
immunity from liability for defamation. Such a rule would, indeed, obviate the
fear that the prospect of civil liability for injurious falsehood might dissuade a
timorous press from the effective exercise of First Amendment freedoms. Yet
absolute protection for the communications media requires a total sacrifice of the
competing value served by the law of defamation.

The legitimate state interest underlying the law of libel is the compensation of
individuals for the harm inflicted on them by defamatory falsehood. We would
not lightly require the State to abandon this purpose, for, as MR. JUSTICE
STEWART has reminded us, the individual’s right to the protection of his own
good name

“reflects no more than our basic concept of the essential dignity and
worth of every human being — a concept at the root of any decent system
of ordered liberty. The protection of private personality, like the
protection of life itself, is left primarily to the individual States under the
Ninth and Tenth Amendments. But this does not mean that the right is
entitled to any less recognition by this Court as a basic of our
constitutional system.” Rosenblatt v. Baer, 383 U.S. 75, 92 (1966)
(concurring opinion).

Some tension necessarily exists between the need for a vigorous and
uninhibited press and the legitimate interest in redressing wrongful injury. As
Mr. Justice Harlan stated, “some antithesis between freedom of speech and press
and libel actions persists, for libel remains premised on the content of speech and
limits the freedom of the publisher to express certain sentiments, at least without
guaranteeing legal proof of their substantial accuracy.” Curtis Publishing Co. v.
Butts, supra, at 152. In our continuing effort to define the proper accommodation
between these competing concerns, we have been especially anxious to assure to
the freedoms of speech and press that “breathing space” essential to their fruitful
exercise. NAACP v. Button, 371 U.S. 415, 433 (1963). To that end this Court has
extended a measure of strategic protection to defamatory falsehood.
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The New York Times standard defines the level of constitutional protection
appropriate to the context of defamation of a public person. Those who, by
reason of the notoriety of their achievements or the vigor and success with which
they seek the public’s attention, are properly classed as public figures and those
who hold governmental office may recover for injury to reputation only on clear
and convincing proof that the defamatory falsehood was made with knowledge of
its falsity or with reckless disregard for the truth. This standard administers an
extremely powerful antidote to the inducement to media self-censorship of the
common-law rule of strict liability for libel and slander. And it exacts a
correspondingly high price from the victims of defamatory falsehood. Plainly
many deserving plaintiffs, including some intentionally subjected to injury, will
be unable to surmount the barrier of the New York Times test. Despite this
substantial abridgment of the state law right to compensation for wrongful hurt to
one’s reputation, the Court has concluded that the protection of the New York
Times privilege should be available to publishers and broadcasters of defamatory
falsehood concerning public officials and public figures. New York Times Co. v.
Sullivan, supra; Curtis Publishing Co. v. Butts, supra. We think that these
decisions are correct, but we do not find their holdings justified solely by
reference to the interest of the press and broadcast media in immunity from
liability. Rather, we believe that the New York Times rule states an
accommodation between this concern and the limited state interest present in the
context of libel actions brought by public persons. For the reasons stated below,
we conclude that the state interest in compensating injury to the reputation of
private individuals requires that a different rule should obtain with respect to
them.

Theoretically, of course, the balance between the needs of the press and the
individual’s claim to compensation for wrongful injury might be struck on a
case-by-case basis. As Mr. Justice Harlan hypothesized, “it might seem, purely as
an abstract matter, that the most utilitarian approach would be to scrutinize
carefully every jury verdict in every libel case, in order to ascertain whether the
final judgment leaves fully protected whatever First Amendment values
transcend the legitimate state interest in protecting the particular plaintiff who
prevailed.” Rosenbloom v. Metromedia, Inc., 403 U.S., at 63 (footnote omitted).
But this approach would lead to unpredictable results and uncertain expectations,
and it could render our duty to supervise the lower courts unmanageable.
Because an ad hoc resolution of the competing interests at stake in each
particular case is not feasible, we must lay down broad rules of general
application. Such rules necessarily treat alike various cases involving differences
as well as similarities. Thus it is often true that not all of the considerations which
justify adoption of a given rule will obtain in each particular case decided under
its authority.

With that caveat we have no difficulty in distinguishing among defamation
plaintiffs. The first remedy of any victim of defamation is self-help — using
available opportunities to contradict the lie or correct the error and thereby to
minimize its adverse impact on reputation. Public officials and public figures
usually enjoy significantly greater access to the channels of effective
communication and hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy. Private individuals are
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therefore more vulnerable to injury, and the state interest in protecting them is
correspondingly greater.

More important than the likelihood that private individuals will lack effective
opportunities for rebuttal, there is a compelling normative consideration
underlying the distinction between public and private defamation plaintiffs. An
individual who decides to seek governmental office must accept certain
necessary consequences of that involvement in public affairs. He runs the risk of
closer public scrutiny than might otherwise be the case. And society’s interest in
the officers of government is not strictly limited to the formal discharge of
official duties. As the Court pointed out in Garrison v. Louisiana, 379 U.S., at
77, the public’s interest extends to “anything which might touch on an official’s
fitness for office . . . . Few personal attributes are more germane to fitness for
office than dishonesty, malfeasance, or improper motivation, even though these
characteristics may also affect the official’s private character.”

Those classed as public figures stand in a similar position. Hypothetically, it
may be possible for someone to become a public figure through no purposeful
action of his own, but the instances of truly involuntary public figures must be
exceedingly rare. For the most part those who attain this status have assumed
roles of especial prominence in the affairs of society. Some occupy positions of
such persuasive power and influence that they are deemed public figures for all
purposes. More commonly, those classed as public figures have thrust themselves
to the forefront of particular public controversies in order to influence the
resolution of the issues involved. In either event, they invite attention and
comment.

Even if the foregoing generalities do not obtain in every instance, the
communications media are entitled to act on the assumption that public officials
and public figures have voluntarily exposed themselves to increased risk of
injury from defamatory falsehood concerning them. No such assumption is
justified with respect to a private individual. He has not accepted public office or
assumed an “influential role in ordering society.” Curtis Publishing Co. v. Butts,
388 U.S., at 164 (Warren, C. J., concurring in result). He has relinquished no part
of his interest in the protection of his own good name, and consequently he has a
more compelling call on the courts for redress of injury inflicted by defamatory
falsehood. Thus, private individuals are not only more vulnerable to injury than
public officials and public figures; they are also more deserving of recovery.

For these reasons we conclude that the States should retain substantial latitude
in their efforts to enforce a legal remedy for defamatory falsehood injurious to
the reputation of a private individual. The extension of the New York Times test
proposed by the Rosenbloom plurality would abridge this legitimate state interest
to a degree that we find unacceptable. And it would occasion the additional
difficulty of forcing state and federal judges to decide on an ad hoc basis which
publications address issues of “general or public interest” and which do not — to
determine, in the words of MR. JUSTICE MARSHALL, “what information is
relevant to self-government.” Rosenbloom v. Metromedia, Inc., 403 U.S., at 79.
We doubt the wisdom of committing this task to the conscience of judges. Nor
does the Constitution require us to draw so thin a line between the drastic
alternatives of the New York Times privilege and the common law of strict
liability for defamatory error. The “public or general interest” test for
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determining the applicability of the New York Times standard to private
defamation actions inadequately serves both of the competing values at stake. On
the one hand, a private individual whose reputation is injured by defamatory
falsehood that does concern an issue of public or general interest has no recourse
unless he can meet the rigorous requirements of New York Times. This is true
despite the factors that distinguish the state interest in compensating private
individuals from the analogous interest involved in the context of public persons.
On the other hand, a publisher or broadcaster of a defamatory error which a court
deems unrelated to an issue of public or general interest may be held liable in
damages even if it took every reasonable precaution to ensure the accuracy of its
assertions. And liability may far exceed compensation for any actual injury to the
plaintiff, for the jury may be permitted to presume damages without proof of loss
and even to award punitive damages.

We hold that, so long as they do not impose liability without fault, the States
may define for themselves the appropriate standard of liability for a publisher or
broadcaster of defamatory falsehood injurious to a private individual. This
approach provides a more equitable boundary between the competing concerns
involved here. It recognizes the strength of the legitimate state interest in
compensating private individuals for wrongful injury to reputation, yet shields
the press and broadcast media from the rigors of strict liability for defamation. At
least this conclusion obtains where, as here, the substance of the defamatory
statement “makes substantial danger to reputation apparent.” This phrase places
in perspective the conclusion we announce today. Our inquiry would involve
considerations somewhat different from those discussed above if a State
purported to condition civil liability on a factual misstatement whose content did
not warn a reasonably prudent editor or broadcaster of its defamatory potential.
Cf. Time, Inc. v. Hill, 385 U.S. 374 (1967). Such a case is not now before us, and
we intimate no view as to its proper resolution.

v

Our accommodation of the competing values at stake in defamation suits by
private individuals allows the States to impose liability on the publisher or
broadcaster of defamatory falsehood on a less demanding showing than that
required by New York Times. This conclusion is not based on a belief that the
considerations which prompted the adoption of the New York Times privilege for
defamation of public officials and its extension to public figures are wholly
inapplicable to the context of private individuals. Rather, we endorse this
approach in recognition of the strong and legitimate state interest in
compensating private individuals for injury to reputation. But this countervailing
state interest extends no further than compensation for actual injury. For the
reasons stated below, we hold that the States may not permit recovery of
presumed or punitive damages, at least when liability is not based on a showing
of knowledge of falsity or reckless disregard for the truth.

The common law of defamation is an oddity of tort law, for it allows recovery
of purportedly compensatory damages without evidence of actual loss. Under the
traditional rules pertaining to actions for libel, the existence of injury is presumed
from the fact of publication. Juries may award substantial sums as compensation
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for supposed damage to reputation without any proof that such harm actually
occurred. The largely uncontrolled discretion of juries to award damages where
there is no loss unnecessarily compounds the potential of any system of liability
for defamatory falsehood to inhibit the vigorous exercise of First Amendment
freedoms. Additionally, the doctrine of presumed damages invites juries to
punish unpopular opinion rather than to compensate individuals for injury
sustained by the publication of a false fact. More to the point, the States have no
substantial interest in securing for plaintiffs such as this petitioner gratuitous
awards of money damages far in excess of any actual injury.

We would not, of course, invalidate state law simply because we doubt its
wisdom, but here we are attempting to reconcile state law with a competing
interest grounded in the constitutional command of the First Amendment. It is
therefore appropriate to require that state remedies for defamatory falsehood
reach no farther than is necessary to protect the legitimate interest involved. It is
necessary to restrict defamation plaintiffs who do not prove knowledge of falsity
or reckless disregard for the truth to compensation for actual injury. We need not
define “actual injury,” as trial courts have wide experience in framing appropriate
jury instructions in tort actions. Suffice it to say that actual injury is not limited to
out-of-pocket loss. Indeed, the more customary types of actual harm inflicted by
defamatory falsehood include impairment of reputation and standing in the
community, personal humiliation, and mental anguish and suffering. Of course,
juries must be limited by appropriate instructions, and all awards must be
supported by competent evidence concerning the injury, although there need be
no evidence which assigns an actual dollar value to the injury.

We also find no justification for allowing awards of punitive damages against
publishers and broadcasters held liable under state-defined standards of liability
for defamation. In most jurisdictions jury discretion over the amounts awarded is
limited only by the gentle rule that they not be excessive. Consequently, juries
assess punitive damages in wholly unpredictable amounts bearing no necessary
relation to the actual harm caused. And they remain free to use their discretion
selectively to punish expressions of unpopular views. Like the doctrine of
presumed damages, jury discretion to award punitive damages unnecessarily
exacerbates the danger of media self-censorship, but, unlike the former rule,
punitive damages are wholly irrelevant to the state interest that justifies a
negligence standard for private defamation actions. They are not compensation
for injury. Instead, they are private fines levied by civil juries to punish
reprehensible conduct and to deter its future occurrence. In short, the private
defamation plaintiff who established liability under a less demanding standard
than that stated by New York Times may recover only such damages as are
sufficient to compensate him for actual injury.

v

Notwithstanding our refusal to extend the New York Times privilege to
defamation of private individuals, respondent contends that we should affirm the
judgment below on the ground that petitioner is either a public official or a public
figure. There is little basis for the former assertion. Several years prior to the
present incident, petitioner had served briefly on housing committees appointed
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by the mayor of Chicago, but at the time of publication he had never held any
remunerative governmental position. Respondent admits this but argues that
petitioner’s appearance at the coroner’s inquest rendered him a “de facto public
official.” Our cases recognize no such concept. Respondent’s suggestion would
sweep all lawyers under the New York Times rule as officers of the court and
distort the plain meaning of the “public official” category beyond all recognition.
We decline to follow it.

Respondent’s characterization of petitioner as a public figure raises a different
question. That designation may rest on either of two alternative bases. In some
instances an individual may achieve such pervasive fame or notoriety that he
becomes a public figure for all purposes and in all contexts. More commonly, an
individual voluntarily injects himself or is drawn into a particular public
controversy and thereby becomes a public figure for a limited range of issues. In
either case such persons assume special prominence in the resolution of public
questions.

Petitioner has long been active in community and professional affairs. He has
served as an officer of local civic groups and of various professional
organizations, and he has published several books and articles on legal subjects.
Although petitioner was consequently well known in some circles, he had
achieved no general fame or notoriety in the community. None of the prospective
jurors called at the trial had ever heard of petitioner prior to this litigation, and
respondent offered no proof that this response was atypical of the local
population. We would not lightly assume that a citizen’s participation in
community and professional affairs rendered him a public figure for all purposes.
Absent clear evidence of general fame or notoriety in the community, and
pervasive involvement in the affairs of society, an individual should not be
deemed a public personality for all aspects of his life. It is preferable to reduce
the public-figure question to a more meaningful context by looking to the nature
and extent of an individual’s participation in the particular controversy giving
rise to the defamation.

In this context it is plain that petitioner was not a public figure. He played a
minimal role at the coroner’s inquest, and his participation related solely to his
representation of a private client. He took no part in the criminal prosecution of
Officer Nuccio. Moreover, he never discussed either the criminal or civil
litigation with the press and was never quoted as having done so. He plainly did
not thrust himself into the vortex of this public issue, nor did he engage the
public’s attention in an attempt to influence its outcome. We are persuaded that
the trial court did not err in refusing to characterize petitioner as a public figure
for the purpose of this litigation.

We therefore conclude that the New York Times standard is inapplicable to
this case and that the trial court erred in entering judgment for respondent.
Because the jury was allowed to impose liability without fault and was permitted
to presume damages without proof of injury, a new trial is necessary. We reverse
and remand for further proceedings in accord with this opinion.

1t is so ordered.
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MR. JUSTICE BLACKMUN, concurring.

“The Court today refuses to apply New York Times to the private individual,
as contrasted with the public official and the public figure. It thus withdraws to
the factual limits of the pre-Rosenbloom cases. It thereby fixes the outer
boundary of the New York Times doctrine and says that beyond that boundary, a
State is free to define for itself the appropriate standard of media liability so long
as it does not impose liability without fault. As my joinder in Rosenbloom’s
plurality opinion would intimate, I sense some illogic in this.

The Court, however, seeks today to strike a balance between competing
values where necessarily uncertain assumptions about human behavior color the
result. Although the Court’s opinion in the present case departs from the rationale
of the Rosenbloom plurality, in that the Court now conditions a libel action by a
private person upon a showing of negligence, as contrasted with a showing of
willful or reckless disregard, I am willing to join, and do join, the Court’s opinion
and its judgment for two reasons:

1. By removing the specters of presumed and punitive damages in the absence
of New York Times malice, the Court eliminates significant and powerful motives
for self-censorship that otherwise are present in the traditional libel action.”

2. The Court was sadly fractionated in Rosenbloom. A result of that kind
inevitably leads to uncertainty. I feel that it is of profound importance for the
Court to come to rest in the defamation area and to have a clearly defined
majority position that eliminates the unsureness engendered by Rosenbloom’s
diversity. If my vote were not needed to create a majority, I would adhere to my
prior view. A definitive ruling, however, is paramount.”

For these reasons, I join the opinion and the judgment of the Court.

MR. CHIEF JUSTICE BURGER, dissenting.

“Agreement or disagreement with the law as it has evolved to this time does
not alter the fact that it has been orderly development with a consistent basic
rationale. In today’s opinion the Court abandons the traditional thread so far as
the ordinary private citizen is concerned and introduces the concept that the
media will be liable for negligence in publishing defamatory statements with
respect to such persons.”

The petitioner here was performing a professional representative role as an
advocate in the highest tradition of the law, and under that tradition the advocate
is not to be invidiously identified with his client. The important public policy
which underlies this tradition — the right to counsel — would be gravely
jeopardized if every lawyer who takes an “unpopular” case, civil or criminal,
would automatically become fair game for irresponsible reporters and editors
who might, for example, describe the lawyer as a “mob mouthpiece” for
representing a client with a serious prior criminal record, or as an “ambulance
chaser” for representing a claimant in a personal injury action.

I would reverse the judgment of the Court of Appeals and remand for
reinstatement of the verdict of the jury and the entry of an appropriate judgment
on that verdict.
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MR. JUSTICE DOUGLAS, dissenting.

The Court describes this case as a return to the struggle of “defin[ing] the
proper accommodation between the law of defamation and the freedoms of
speech and press protected by the First Amendment.” It is indeed a struggle, once
described by Mr. Justice Black as “the same quagmire” in which the Court “is
now helplessly struggling in the field of obscenity.” Curtis Publishing Co. v.
Butts, 388 U.S. 130, 171 (concurring opinion). I would suggest that the struggle
is a quite hopeless one, for, in light of the command of the First Amendment, no
“accommodation” of its freedoms can be “proper” except those made by the
Framers themselves.”

Since in my view the First and Fourteenth Amendments prohibit the
imposition of damages upon respondent for this discussion of public affairs, I
would affirm the judgment below.

MR. JUSTICE BRENNAN, dissenting.

“The teaching to be distilled from our prior cases is that, while public interest
in events may at times be influenced by the notoriety of the individuals involved,
“[t]he public’s primary interest is in the event[,] . . . the conduct of the participant
and the content, effect, and significance of the conduct . . ..” Rosenbloom, supra,
at 43. Matters of public or general interest do not “suddenly become less so
merely because a private individual is involved, or because in some sense the
individual did not ‘voluntarily’ choose to become involved.” Ibid. See Time, Inc.
v. Hill, 385 U.S. 374, 388 (1967).

Although acknowledging that First Amendment values are of no less
significance when media reports concern private persons’ involvement in matters
of public concern, the Court refuses to provide, in such cases, the same level of
constitutional protection that has been afforded the media in the context of
defamation of public persons.”

{T}he flexibility which inheres in the reasonable-care standard will create the
danger that a jury will convert it into “an instrument for the suppression of those
‘vehement, caustic, and sometimes unpleasantly sharp attacks,” . . . which must
be protected if the guarantees of the First and Fourteenth Amendments are to
prevail.” Monitor Patriot Co. v. Roy, 401 U.S. 265,277 (1971).”

Since petitioner failed, after having been given a full and fair opportunity, to
prove that respondent published the disputed article with knowledge of its falsity
or with reckless disregard of the truth, see ante, at 329-330, n. 2, I would affirm
the judgment of the Court of Appeals.

MR. JUSTICE WHITE, dissenting.

For some 200 years — from the very founding of the Nation — the law of
defamation and right of the ordinary citizen to recover for false publication
injurious to his reputation have been almost exclusively the business of state
courts and legislatures. Under typical state defamation law, the defamed private
citizen had to prove only a false publication that would subject him to hatred,
contempt, or ridicule. Given such publication, general damage to reputation was
presumed, while punitive damages required proof of additional facts. The law
governing the defamation of private citizens remained untouched by the First
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Amendment because until relatively recently, the consistent view of the Court
was that libelous words constitute a class of speech wholly unprotected by the
First Amendment, subject only to limited exceptions carved out since 1964.

But now, using that Amendment as the chosen instrument, the Court, in a few
printed pages, has federalized major aspects of libel law by declaring
unconstitutional in important respects the prevailing defamation law in all or
most of the 50 States. That result is accomplished by requiring the plaintiff in
each and every defamation action to prove not only the defendant’s culpability
beyond his act of publishing defamatory material but also actual damage to
reputation resulting from the publication. Moreover, punitive damages may not
be recovered by showing malice in the traditional sense of ill will; knowing
falsehood or reckless disregard of the truth will now be required.

I assume these sweeping changes will be popular with the press, but this is
not the road to salvation for a court of law. As I see it, there are wholly
insufficient grounds for scuttling the libel laws of the States in such wholesale
fashion, to say nothing of deprecating the reputation interest of ordinary citizens
and rendering them powerless to protect themselves. I do not suggest that the
decision is illegitimate or beyond the bounds of judicial review, but it is an ill-
considered exercise of the power entrusted to this Court, particularly when the
Court has not had the benefit of briefs and argument addressed to most of the
major issues which the Court now decides. I respectfully dissent.”

Professor Zechariah Chafee, a noted First Amendment scholar, has
persuasively argued that conditions in 1791 “do not arbitrarily fix the division
between lawful and unlawful speech for all time.” Free Speech in the United
States 14 (1954). At the same time, however, he notes that while the Framers
may have intended to abolish seditious libels and to prevent any prosecutions by
the Federal Government for criticism of the Government, “the free speech
clauses do not wipe out the common law as to obscenity, profanity, and
defamation of individuals.”

The debates in Congress and the States over the Bill of Rights are unclear and
inconclusive on any articulated intention of the Framers as to the free press
guarantee. We know that Benjamin Franklin, John Adams, and William Cushing
favored limiting freedom of the press to truthful statements, while others such as
James Wilson suggested a restatement of the Blackstone standard. Jefferson
endorsed Madison’s formula that “Congress shall make no law . . . abridging the
freedom of speech or the press” only after he suggested:

“The people shall not be deprived of their right to speak, to write, or
otherwise to publish anything but false facts affecting injuriously the life,
liberty, or reputation of others . . . .” F. Mott, Jefferson and the Press 14
(1943).

Doubt has been expressed that the Members of Congress envisioned the First
Amendment as reaching even this far. Merin, Libel and the Supreme Court, 11
Wm. & Mary L. Rev. 371, § 379-380 (1969).”

The Court’s consistent view prior to New York Times Co. v. Sullivan, 376
U.S. 254 (1964), was that defamatory utterances were wholly unprotected by the
First Amendment.”
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The central meaning of New York Times, and for me the First Amendment as
it relates to libel laws, is that seditious libel — criticism of government and public
officials — falls beyond the police power of the State. 376 U.S., at 273-276. In a
democratic society such as ours, the citizen has the privilege of criticizing his
government and its officials. But neither New York Times nor its progeny suggest
that the First Amendment intended in all circumstances to deprive the private
citizen of his historic recourse to redress published falsehoods damaging to
reputation or that, contrary to history and precedent, the Amendment should now
be so interpreted. Simply put, the First Amendment did not confer a “license to
defame the citizen.” W. Douglas, The Right of the People 36 (1958).

“In our federal system, there must be room for allowing the States to take
diverse approaches to these vexing questions. We should “continue to forbear
from fettering the States with an adamant rule which may embarrass them in
coping with their own peculiar problems. . . .” Mapp v. Ohio, 367 U.S., at 681
(Harlan, J., dissenting)”. Whether or not the course followed by the majority is
wise, and I have indicated my doubts that it is, our constitutional scheme compels
a proper respect for the role of the States in acquitting their duty to obey the
Constitution. Finding no evidence that they have shirked this responsibility,
particularly when the law of defamation is even now in transition, I would await
some demonstration of the diminution of freedom of expression before acting.

For the foregoing reasons, I would reverse the judgment of the Court of
Appeals and reinstate the jury’s verdict.
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