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intellectual
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of IP




What is
“intellectual property”?

Copyrights
Trademarks
Patents
Trade Secrets
Rights of Publicity







Copyright

Copyrights

Copyrights “protect” (i.e., provide
“exclusive rights” (i.e., the right to sue
others to exclude them from)):

- Copying, publicly performing, publicly
playing out loud, publicly displaying, or
adapting into derivative works:

- Original works of authorship fixed in any
tangible medium of expression (from
which they can be perceived, either
directly or with the aid of a machine)




Copyrights

Here are some things that can be the subject
of copyright (i.e., works of authorship fixed in
a tangible medium of expression):

- Books

- Songs

« Movies

- Audio recordings

-« Computer software

- Photographs

- Paintings, illustrations, sculptures

Copyright ©

expression (text, images, recordings) fixed in

Protects . .
a tangible medium

FEC(UI S a mere modicum of creativity

Vests automatically upon creation

SIS EE R [nothing]

Lasts lifetime + 70 years; or 95 years

incentive to create;
public goods problem

Theory







¢4 - Patent

Patents

Patents “protect” (i.e., provide “exclusive
rights” (i.e., the right to sue others to
exclude them from)):

- Making, using, selling, or importing:
« Inventions




Patents

Patents “protect” (i.e., provide “exclusive
rights” (i.e., the right to sue others to
exclude them from)):

Making, using, selling, or importing:

Inventions as claimed in the claims of
the patent document
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Protects

Requires

Vests
Sustained by
Lasts

Theory

machines, inventions

novelty, some level of cleverness
(nonobviousness, inventive step), and some
other things

after application, upon issuance by
government

escalating maintenance fees

up to 20 years

incentive to invent and disclose:
public goods problem
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Trade
Secret

Trade Secret

formulas, recipes, manufacturing
Protects techniques, and other intangibles with
independent economic value

secrecy and reasonable efforts to keep

Requires
9 secret

Vests automatically

continuing secrecy and efforts to keep
secret

Sustained by

Lasts potentially forever

Theory 722?
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And now for
somethin

complete
diffeFl)'ent y




 Trademark

CHEVROLET
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TV

SOource




SOUrce
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Trademark ® ™

names, logos, slogans,

Protects s .
other indications of commercial source

distinctiveness
(can identify a commercial source)

Requires

common law: upon use
Vests ) .
federal: after use, upon registration

S EECROE continued use

Lasts as long as used, potentially forever

provides information to consumers, which
Theory helps the market function better, increasing
economic efficiency

. 7 = Refrigcrotor, Freezer, MacRmine
e 80l Distywasher Safe
) 6 S00°F ‘> HEDF e \\
D
Food Graddsiicone o W 3

19



e nght of
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Right of Publicity

name, voice, image,

Protects o . ,
other indicia of identity of a real person

nothing (maybe in a few places fame or
commercial value/exploitation — maybe)

Requires

Vests automatically

SIS EEGRAE [nothing]

Lasts lifetime; post-mortem in some states

Theory 2?2772

Three circumstances where rights of
publicity actions are commonly
recognized:

» Endorsement/advertising
* Merchandising
* "Virtual impressment”

21



Its elements are: “(1) the defendant’s use of
the plaintiff's identity; (2) the appropriation of
plaintiff's name or likeness to defendant’s
advantage, commercially or otherwise; (3)
lack of consent; and (4) resulting injury.”

White v. Samsung Electronics America, Inc.,
971F.2d 1395, 1397 (9th Cir. 1992)

Right of
Publicity

Its elements are: “(1) the defendant’s use of
the plaintiff's identity; (2) the appropriation of
plaintiff's name or likeness to defendant’s
advantage, commercially or otherwise; (3)
lack of consent; and (4) resulting injury.”

White v. Samsung Electronics Right of
971F.2d 1395,1397 (9th Cir. 1. Publicity

22



Its elements are: “(1) the defendant’s use of
the plaintiff's identity; (2) the appropriation of
plaintiff's name or likeness to defendant’s
advantage, commercially or ~therwise; (3)
lack of consent; and /* A

Right of

White v. Samsung PU bllClty iC.,
971F.2d 1395,1397 ,

Its els

" Right of -
. Publicity

97 F..
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Reality check: The
blackletter scope is

much broader than
the real scope.
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Right of
publicity
applies

:£..3: Experian®

“&" TransUnion.

EQUIFAX

salesgenie .
[ — TS

The Right Leads Make
All The Difference
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m—

LEExperian =

The Right Leads ¥,
All The Differen,

JIS Right of
publicity

5 doesn't

- 2. apply

Observation:

As an analytical matter, the

scope is primarily determined
subtractively.

26



Right of
Publicity




Various Ad Hoc

(Incidental Use, Judge Nullification)
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L We know what this is not:

* First Amendment protected

* (or newsworthiness excepted)
* Copyright preempted
* Ad hoc excluded

L But what is it?

Right of publicity violations tend to come
in three varieties. If the claim doesn't fit
one of these three varieties, chances are a
court will reject it on some basis (whether
that be First Amendment, copyright
preemption, or something else).

30
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Three patterns of rights of publicity
claims that are successful:

» Endorsement/advertising
* Merchandising
* “Virtual impressment”

31



You

own intellectual property

Comparisons
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What is protected?

© Expression (text, images, recordings)

Pat. Inventions

TM ® Indications of commmercial source

Trade
Secret

Transferrable commercial secrets

Right of . . . .
publicty | INdications of personal identity

What does it take to get it?

©  Fixation (immediate)

Pat. | Application, gov’ t review

TM ® Use in commerce, creating meaning

Trade
Secret

Right of
Publicity (maybe in some places, fame or commercial value/exploitation)

33



What does it take to keep it?

©

Nothing

Pat.

Payment of maintenance fees

TM®

Continued use in business

Trade
Secret

Keeping it secret

Right of
Publicity

Nothing

How long does it last?

©

on the order of 100 years

Pat.

on the order of 20 years

TM®

forever (if used)

Trade
Secret

forever (if kept secret)

Right of
Publicity

life + extra sometimes

34



How is it lost?

©

Pat. 'Unpaid fees; successful challenge

TM ® Failure to keep exclusive control

Trade
Secret

The secret gets out

Right of
Publicity

Defenses include ...

© Fair use, first-sale

Pat. Invalidity, first-sale

TM ® Non-trademark uses, fair uses, first-sale

Trade

secret | REVErse engineering

Right of _ )
publicity | IN€Ws, free speech, non-commercial

35



Remedies include ...

©

Injunctions; restitution (of D's wrongful
gains); statutory damages up to $150K
per infringement

Pat. | Injunctions; royalties; treble damages
M ® Injunctions; punitive damages; treble
damages
Tade | INjunctions; restitution (of D's wrongful
Secret | gains); punitive damages; royalties
htaw Injunctions; punitive damages
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