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“[Aln individual’s right to publicity is invaded
if another appropriates for his advantage the
individual’'s name, image, identity or likeness.”

Violation if there's “appropriation of one’s
name or likeness,” without consent, “of a
benefit to someone other than the claimant.”

Fleet v. CBS (Cal. App. 1996)
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Reality check: The
blackletter scope is

much broader than
the real scope.

Right of
publicity
applies
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All The Differery,

Right of publicity does not apply

“[Aln individual's right to publicity is invaded
if another appropriates for his advantage the
individual’'s name, image, identity or likeness.”

Violation if there's “appropriation of one’s
name or likeness,” without consent, “of a
benefit to someone ot laimant.”

Publicity
Fleet v. CBS (Cal. App. 1996)
R.l. Gen. Laws § 9-1-2&.1




“[Aln individual's right to publicity is invaded
if anoth pjoprlat for his advant?the

individ 1vg tltﬂ
Violation |f ther ppropriation of one’s
name eness W|t ui consamt_“of a
“Publicity

Fleet v. CES (Cal App. 1996)
R.l. Gen. Laws § 9-1-28.1

Observation:

As an analytical matter, the

scope is primarily determined
subtractively.
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Right of
publicity

applies

Haelan Laboratories, Inc. v. Topps
Chewing Gum (2d Cir 1953)

Right of
publicity

applies

Haelan Laboratories, Inc. v. Topps
Chewing Gum (2d Cir 1953)
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C.B.C. Distribution and Marketing v. MLB
Advanced Media (8th Cir 2007)

C.B.Cs fantasy baseball sufficient for a prima facie case

But First Amendment bars claim b/c of the “public value of information
about the game of baseball and its players,” and “substantial public
interest” in the “recitation and discussion of factual data concerning the
athletic performance of” MLB players




Cardtoons trading cards each lampooned a famous
baseball player.

The Tenth Circuit rejected players’ claims. The court
focused on the paramount importance of the
defendant’s free speech interests.

Right of
Eu licitB
EJECTE

Cardtoons v. MLB Players Assn
(10th Cir. 1996)

TREASURY BONDS
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Right of
publicity

applies

Haelan Laboratories, Inc. v. Topps
Chewing Gum (2d Cir 1953)

Right of
Igu licitB
EJECTE

C.B.C. Distribution and Marketing v. MLB
Advanced Media (8th Cir 2007)

Right of
Igu licitB
EJECTE

Cardtoons v. MLB Players Assh
(10th Cir. 1996)

TREASURY BONDS
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Comedy Il Productions, Inc. v.
Gary Saderup, Inc. (Cal. 2001)

Right of
publicity

applies

ETW'v Jireh (6th Cir. 2003)

“We formulate ... a balancing test
between the First Amendment and the
right of publicity based on whether the
work in question adds significant
creative elements so as to be
transformed into something more than
a mere celebrity likeness or imitation.
Applying this test to the present case,
we conclude that there are no such
creative elements here and that the
right of publicity prevails”

Comedy Ill Productions, Inc. v.
Gary Saderup, Inc. (Cal. 2001)

Right of
publicity

applies

ETW v Jireh (6th Cir. 2003)

Right of

RERCTED

“We formulate ... a balancing test
between the First Amendment and the
right of publicity based on whether the
work in question adds significant
creative elements so as to be
transformed into something more than
a mere celebrity likeness or imitation.
Applying this test to the present case,
we conclude that there are no such
creative elements here and that the
right of publicity prevails”

“The evidence in the record reveals that
Rush’s work consists of much more than
a mere literal likeness of Woods. Itis a
panorama of Woods's victory at the
1997 Masters Tournament, with all of
the trappings of that tournament in full
view, including the Augusta clubhouse,
the leader board, images of Woods's
caddy, and his final round partner’s
caddy. These elements in themselves
are sufficient to bring Rush’s work within
the protection of the First Amendment.”

10



& { rFun

The Not Quite Prince of the City, by Ni

The Hot‘test Shoyv onTV

. b e | &

LIVEATFIVE

57 .\;ty Mckeon
amd Corky Pellsn

]| Pwotpanaty
| e P Sl ke s i i O
| | e g eyl Sarvvs
| e e ke s veasond s proped o o
| wend bur a baio o your lamed e voub e aed)
iy vt wwne lor pows Atheoe inck-

sy Dkt i
VS o |
f"utu""u}.‘?v arsipate
b Braadvar baks
i b o e o

redbes -l iry
peren looks pody. T
ah

e g ¢

P supsinn
i

11



Yes,@lorgio T

From Giorgio Armani. Based on his
now classic turn on the bomber
jacket, this cotton-twill version with
“fun fur” collar features the same
cut at a far lower price—about §225.
J'll be available in the stores next

week. o Bt

BOMBER IACKET/ Barney's, Bergdorf
Goodman, Bloomingdale's

quarters
(88.30) an)
inches |

Yes,@iorgio
From Giorgio Armani. Based on his
now classic turn on the bomber
jacket, this cotton-twill version with
“fun fur” collacte

o
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cotron-twill yersion with

ar
collar features the same cutata f:
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available in the stores next week.
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ine threat of World War 1 looming, Camp p
and the surrounding beaches for Marin. 3
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media attention attracted people to the beach lifestyle. In an ef,
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an Paskowitz, M.D. Like Obi Wan Kenobi, they wi
their prized home and ensure future access, surfers formed ty
e
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i Tee with & simpls glare, But don't let that discourage you. Drop i
nofre, where you dafinitely want the Force to be with you.

T to
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X :n;r Grant Bixby likes Star Wars movies, but references them with restraint.
] page renowned surf photographar LeRoy Grannis at San Onofre State Beach, contest in session, Septembed

Stephano v. News Group Publications,
474 N.E.2d 580 (N.Y. 1984)

A “newsworthiness
exception” defeated a
model's right-of-publicity
claim where the photos he
posed for were used for
more than the one article
he'd authorized.

A it i
The Not Quite Prince of the City

The Hottest Show on TV




Downing v. Abercrombie & Fitch,
265 F.3d 994 (9th Cir. 2001)

Rejected First Amendment defense

e and upheld right of publicity violation
for a 700—word story, “Your Beach

Should Be This Cool,” describing the
history of surfing at a California
beach. The court noted "The following
page exhibits the photograph of
Appellants. The two pages
immediately thereafter feature
[clothing for sale].”
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Laws v. Sony Music,
448 F.3d 1134 (9th Cir. 2006)

Uses of Debra Laws’ voice

from 1981 “Very Special” in
2002 Jennifer Lopez song

“All | Have.”

© license from record label
no license from Laws
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Laws v. Sony Music,
448 F.3d 1134 (9th Cir. 2006)

Uses of Debra Laws’ voice

from 1981 “Very Special” in
2002 Jennifer Lopez song

“All I Have.”

© license from record label
no license from Laws

Laws v. Sony Music,

448 F.3d 1134 (9th Cir. 2006)

m—— Right-of-publicity claim for
unauthorized use of Debra
Laws’ voice from “Very
Special” in Jennifer Lopez’s
song “All | Have” held
preempted by copyright
on the basis that Laws’
voice was lifted from a
copyrighted recording, to
which Sony obtained a
license from the
copyright’s owner.
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Laws v. Sony Music,

448 F.3d 1134 (9th Cir. 2006)
Right-of-publicity claim for
nauthorized use of Debra
ws’ voice from “Very
ecial” in Jennifer Lopez’s
g “All 1 Have” held
rempted by copyright
the basis that Laws’
ce was lifted from a
yrighted recording, to
ch Sony obtained a
cense from the
copyright’s owner.

Hart v. EA
(3d Cir. 2013)

come out if using
this copyright

S preemption

o doctrine?

J (Assume EAowns 2

: (copvright in the
-\ videogame:)
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Various Ad Hoc

(Incidental Use, Judge Nullification)

doros v. 20th Century Fox,
(Cal. App. 1997)
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Polydoros v. 20th Century Fox,
b (Cal. App. 1997)

“First ... there was a marked
difference in age and
appearance between our
appellant, the 40-year-old
Michael Polydoros, and the
10-year-old character of
Squints Palledorous”

Polydoros v. 20th Century Fox,
% (Cal. App. 1997)

“Second ... the rudimentary
similarities in locale and
boyhood activities do not
make The Sandlot a film
about appellant’s life”

22



Polydoros V. 20th Century Fox,
B e (Cal. App. 1997)
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L We know what this is not:

* First Amendment protected

* (or newsworthiness excepted)
* Copyright preempted
* Ad hoc excluded
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L But what is it?

Right of publicity violations tend to come
in three varieties. If the claim doesn't fit
one of these three varieties, chances are a
court will reject it on some basis (whether
that be First Amendment, copyright
preemption, or something else).

N\

Three patterns of rights of publicity
claims that are successful:

» Endorsement/advertising
* Merchandising
* “Virtual impressment”
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Endorsement/
Advertising Right

N
Merchandizing = \
Right Right against
virtual
impressment
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